
Chapter 14

 
Invest in the Whole Country,

Not Just in the Mining Industry*

 

 

          I am honored to have been invited to speak before this international gathering of mining

investors.  I was requested to explain the main features of the Supreme Court’s recent

landmark Decision upholding the constitutionality of the Mining Law in our country and

defining the nature and extent of foreign participation in large-scale mining.

 

          But before I do that, permit me to discuss some important preliminaries, so that you

may have a macro view of our legal system, as well as how it relates to business in general

and to the mining industry in particular.

 

          Let me start by saying that our government is republican[1] in nature and presidential in

form.  Our Constitution divides the powers of government into three broad categories and

allocates their exercise to its three main branches.[2]  Thus, the power to make laws is granted

to Congress; to execute them, to the President; and to interpret them, to the Supreme Court.  In

this sense, our government is similar to that of the United States.

 

          In the discharge of their functions, the three branches of government are coequal and co-

independent, but they are neither antagonistic nor subservient to one another.  Rather, they

coordinate their functions to achieve governmental objectives; at the same time, they check
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one another to prevent abuse in the exercise of their respective powers.[3]  These functions of

coordinating and checking characterize our government and differentiate it from the

governments of many other countries.

 
The Judiciary’s Role
in the Philippines

 

          One of the most important attributes of our judiciary is its strong independence.  Being a

coequal of the President and of Congress, the Supreme Court is not beholden to anyone or

anything except the Constitution and the law.  Like most other judiciaries in the world, it

reviews and corrects the errors of lower courts.  Unlike many of them, however, our judiciary

is mandated by our  Constitution to nullify any act of any branch or official of the government

-- including that of the President or of Congress -- when such act is done with “grave abuse of

discretion.”[4]  This specific mandate to strike down gravely abusive actions is a solemn

responsibility the courts cannot shirk from.  It is a duty, not just a power.[5]  A power can be

relinquished, but a duty cannot be evaded under any circumstance.[6]

 

          Pursuant to this duty, the Supreme Court has nullified laws[7] passed by Congress and

executive orders[8] issued by the President.  It has struck down decisions and actions of

cabinet secretaries, bureau directors, and top-ranking officers of the military and the police;[9]

and has voided contracts entered into by government officials[10] -- all on the ground of grave

abuse of discretion.
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          Grave abuse of discretion is committed when an act is done contrary to the Constitution,

the law or jurisprudence;[11] or when it is executed “whimsically or arbitrarily” in a manner

“so patent and so gross as to amount to an evasion of a positive duty or to a virtual refusal to

perform the duty enjoined.”[12]

 

          Despite its exercise of this duty to nullify gravely abusive acts, the Supreme Court is not

superior to the President or to Congress.  When it so acts, it merely sees to it that the

Constitution and the laws reign supreme.  Law overrides the desires and caprices of officials. 

In short, in this country, the rule of law -- not of men -- prevails.

 

          Let me quickly add that despite this plenary authority to override the acts of other

branches of government, the Supreme Court has always been respectful of them.  In case of

doubt, it always upholds the constitutionality of legislative and executive acts and gives the

benefit of the doubt to Congress and the President.[13]  At the same time, it always stands

ready to protect citizens and aliens alike when their rights are violated or impaired.[14]

         

This last statement cannot be overemphasized in this gathering.  Investors have the

assurance that when their legal or contractual rights are trampled upon by anyone -- including

high officials of our government -- they can avail themselves of a final recourse to the

Supreme Court, which will decide their cases independently and fairly.

 

          In deciding litigations, our judiciary adheres to the “adversarial system.”  As

contradistinguished from the “inquisitorial system,” our judges act only after due process is
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observed, after all the opposing parties are thoroughly heard.  Decisions are made only on the

basis of facts admitted by the litigants or duly proven by them in accordance with known

adversarial rules of evidence.

         

          May I stress that under our Constitution, the “State recognizes the indispensable role of

the private sector, encourages private enterprise, and provides incentives to needed

investments.”[15]  Further, no person -- including aliens -- “shall be deprived of life, liberty or

property without due process of law, nor shall any person be denied the equal protection of the

laws.”[16]  As a signatory to the WTO Treaty, the Philippines adheres to free trade as the

country’s engine of economic growth.[17]

 

Many times it has been asked why contracts entered into by the government are

sometimes nullified by the courts.  The answer is simple: contracts that violate the

Constitution or the laws are void.  They enjoy neither protection nor sanctity.  To investors,

both foreign and local, who ask how they can protect their contracts with government, I give

this simple advice: follow the rules honestly, secure the assistance of credible lawyers before -

- not after -- entering into a contract, and avoid transactions that require bribery of our

officials.  Those who desire details of this advice may refer to my new book, Leveling the

Playing Field,[18] in which the role of the judiciary in business is discussed at length.

 
Natural Resources Owned by the State
and Subject to Its Full State Control

 

http://www.cjpanganiban.ph/htdocs/books/renaissance/Ch_14_Invest.htm#_ftn16
http://www.cjpanganiban.ph/htdocs/books/renaissance/Ch_14_Invest.htm#_ftn17
http://www.cjpanganiban.ph/htdocs/books/renaissance/Ch_14_Invest.htm#_ftn18
http://www.cjpanganiban.ph/htdocs/books/renaissance/Ch_14_Invest.htm#_ftn19


          Having given you a bird’s eye view of our governmental system and the judiciary’s

place in it, let me now discuss some legal aspects of foreign investments in our mining

industry.

 

          Under our Constitution, all natural resources, specifically all minerals still hidden in the

ground, are owned by the State.[19]  As a general rule, their exploration, development and

utilization (or EDU) may be undertaken by the State through (1) co-production; (2) joint

venture; or (3) production-sharing agreements with corporations, at least 60 percent of whose

capital is owned by Filipino citizens.[20]  This requirement implies that aliens may own not

more than 40 percent of this kind of companies.

 

          The large-scale EDU of our minerals, however, may be undertaken by means of

agreements entered into by the President of the Philippines with 100-percent foreign-owned

companies.

 

          These mining agreements, known as financial and technical assistance agreements (or

FTAAs), were the specific subject of the recent Decision of our Supreme Court (SC) -- La

Bugal-B’laan Tribal Association v. Ramos.[21]

 

          Let me now outline briefly some essential features of that Decision, especially as it

refers to 100-percent foreign-owned companies, which I shall refer to as FOCs in this

address.  Significantly, the Decision became “final” just the other day, February 1, 2005, when

the SC turned down the petitioners’ Motion for Reconsideration -- by the same vote of 10 in
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favor of constitutionality and 4 against, with one abstention.

 

          First, foreign-owned companies or FOCs may enter into FTAAs only with the President

of the Philippines, not with private individuals.

 

          Second, FTAAs cover only the large-scale EDU of (1) minerals, (2) petroleum and (3)

other mineral oils.  Other natural resources, like forests, fisheries and lands are not fit subjects

of FTAAs with FOCs.

 

          Third, regardless of the provisions of the FTAAs, the EDU of minerals is always subject

to the “full control and supervision of the State.”  The State’s full control is similar to “that

which is exercised by the board of directors of a private corporation: the performance of

managerial, operational, financial, marketing and other functions may be delegated to

subordinate officials or given to contractual entities, but the board retains full residual control

of the business.”[22]

 

          Fourth, the President of the Philippines and the President’s alter ego -- the secretary of

the Department of Environment and Natural Resources -- actually exercise this power of full

control. 

 

          Fifth, FTAAs must abide by the provisions of our laws, specifically the Mining Law of

1995 (Republic Act 7942), as well as its Implementing  and Regulations.[23]

 

Foreigners Granted Reasonable
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Prerogatives to Protect Investments

 

          Sixth, FOCs assume all financial, technical and entrepreneurial risks; hence, an FTAA

may grant an FOC “reasonable management, operational, marketing, audit and other

prerogatives to protect its investments and to enable the business to succeed”;[24] provided,

however, that full control and supervision of the enterprise is retained by the State through the

latter’s “power to direct overall strategy; and to set aside, reverse or modify plans and actions

of the contractor.”[25]

 

          Seventh, as the official who is constitutionally authorized to enter into FTAAs, the

President is given the prerogative to specify terms and conditions of the contract, especially its

fiscal regime -- “the sharing of the net mining revenues between the contractor and the State.”

 

          Eighth, the Supreme Court will not inordinately interfere in the exercise of this

presidential power of control.  Grave abuse of discretion may indeed occur in the execution of

any governmental prerogative, as when the FTAA surrenders or dilutes such power of control. 

The Court, after observing due process in a proper litigation, may then strike down the gravely

abusive act or nullify specific FTAA provisions that are contrary to law or manifestly and

grossly disadvantageous to the nation.

 
Financial Benefits
Determined by the President

 

          Ninth, all the members of the Supreme Court are agreed that the Constitution allows the
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President to enter into FTAAs with FOCs.  The controversy hinged on the extent of the

participation of FOCs in the EDU of minerals and “the amount of discretion to be accorded

the Executive Department in respect of negotiations over the terms of FTAAs, particularly

when it comes to the government’s share of financial benefits” from these agreements.[26]

         

          The four dissenters in the Supreme Court[27] laid heavy emphasis on the need to assure

maximum financial advantages for our people.  The dissenters argued that the Court should

require all FTAAs to grant the government a minimum of 60 percent of the net mining

revenues.  They further claimed that the Mining Law was unconstitutional, because it would

allegedly give all mining revenues to the FOCs and leave the State only taxes and fees as its

share.  Hence, they concluded that unless the Mining Law and its Implementing Rules are

nullified, our mineral resources would be gobbled up by foreigners, and practically nothing

would be left for our impoverished people.

 

          Of course, the Decision of the Supreme Court strongly disputed these contentions.  It

held that there were no provisions in our Constitution that authorized the judiciary to make

that pronouncement.  While the Court naturally favored the grant of maximum financial

benefits to our people, there was no specific constitutional authority that empowered it to fix

those benefits to a minimum of 60 percent.  Thus, it concluded that the President should be

given leeway in negotiating FTAAs and heralded this overriding judicial policy as follows:

 
“The Constitution should be read in broad, life-giving strokes.  It should

not be used to strangulate economic growth or to serve narrow, parochial
interests.  Rather it should be construed to grant the President and Congress
sufficient discretion and reasonable leeway to enable them to attract foreign
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investments and expertise, as well as to secure for our people and our posterity
the blessings of prosperity and peace.”[28]

 

 

The Court added that “[f]airness is a credo not only in law but also in business.”[29]

 

While our Supreme Court placed in the President the responsibility of negotiating

FTAAs, at the same time it cautioned the Chief Executive to take appropriate steps to secure

the best terms and conditions under the circumstances.  It also issued the reminder that “if it

should later be found that the share [of profits] agreed upon is grossly disadvantageous to the

government, the officials responsible for entering into such contract on its behalf will have to

answer to the courts for their malfeasance.  And the contract provision [will have to be]

voided.”[30]

 
Environmental
Concerns Addressed
 

          Tenth and final point.  Let me bring to your attention the incessant plea of the petitioners

in this case -- the nongovernment group and civic-spirited citizens who brought the suit before

the Supreme Court.  They repeatedly argued that mining did not deserve to be accorded

“priority, preference and government support as against, say, agriculture and other activities in

which Filipinos x x x may have an ‘economic advantage.’”[31]  They cited a US study entitled

the “OXFAM America Research Report,”[32] which claimed that mining-dependent

communities had registered a much lower growth rate than non-mining dependent regions. 

Additionally, they pointed to a World Bank report,[33] which warned of “environmental
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degradation, social disruption, conflict and uneven sharing of benefits x x x.”[34]

 

          The Court’s response to this concern was that “[w]hatever priority or preference may be

given to mining vis-à-vis other economic or non-economic activities is a question of policy

[not of constitutionality] that the President and Congress will have to address x x x.  [The]

Court declares what the Constitution and the laws say, interprets only when necessary, and

refrains from delving into matters of policy.”[35]  While valid and important, the economic

and environmental concerns raised by the petitioners were outside the constitutional authority

of the Court to decide.  Those issues were within the prerogative of the political branches of

the government, not the judiciary.

 

          Nonetheless, the Court hastened to stress certain points, lest it be accused of completely

washing its hands of those great concerns.  It pointed out that the State’s residual power of

control would enable the President to demand from FOCs the use of the best mining practices

to produce maximum benefits, to protect the rights of indigenous communities, and to prevent

environmental degradation.  It added that both the previous[36] and the present[37] Presidents

of this country were aware of responsible mining and in fact took concrete steps to promote it. 

They did so “with due regard for justice and equity, sensitivity to the culture of the Filipino

people and respect for Philippine sovereignty.”

 

          The Court also cited the Implementing Rules that mandated the distribution of financial

benefits to different levels of government: national, 50 percent; provincial, 10 percent;

municipal, 20 percent; and affected barangays (or local communities), 20 percent.
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          While the media[38] expressed massive public support for our Decision, there were also

considerable negative reactions, owing largely to past sad experiences suffered because of the

activities of some local companies, like the Marinduque Mining and Marcopper.  Certain

religious groups, both Catholic and non-Catholic, denounced mining as an industry that the

SC should not have encouraged.[39]

 

          Again, the Court’s response was that while those environmental and social concerns

were very important, they could not be answered fully by the judiciary.  Only legal issues were

resolved by the courts with finality.  Having said that, the Supreme Court nonetheless took the

opportunity to express its sympathy, with a call to preserve and promote the environment.  It

thus exhorted everyone to take all possible steps to “prevent irreversible ecological damage.”

 

Final Exhortation
 
          Ladies and gentlemen, during the past several minutes, I have tried to  summarize some

of the main features of the Supreme Court’s Decision on  the Mining Law.  The Court

discussed not only strictly constitutional issues,  but  also  some  nonlegal  matters,[40] 

which  I  will  no longer discuss here due to lack of time.  In its original form -- double-spaced

on standard legal-sized paper -- the Decision consisted of 246 pages, the longest ever in the

104-year history of the highest tribunal of our country.[41]  The monumental importance of

this case to our nation was reflected in the record length of the Decision, the extraordinary and

extensive deliberations the justices devoted to it, and their herculean effort to go beyond the
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strictly legal parameters of this controversy.

 

          To be sure, the case deals with the great natural wealth of this country.  In issuing its

Decision, the Supreme Court called for “an appropriate balancing of interests and needs,”

between the “need to develop our stagnating mining industry x x x in order to jumpstart our

floundering economy on the one hand; and, on the other, the need to enhance our nationalistic

aspirations, protect our indigenous communities, and prevent ecological damage.”

 

With its vision set firmly upon the future,  the Court declared thus: “[T]he mining

wealth of the country x x x [is] meant to benefit not merely a select group of people living in

the areas locally affected by mining activities but the entire Filipino nation, present and future,

to whom the mineral wealth really belongs.”  You, our honored guests and participants in this

investors’ conference, may have come to our country to invest and eventually make money

from our mining industry; and there is basically nothing wrong with that initial intent. 

However, I respectfully ask you to take a wider and longer-term view by helping us develop

not just the mining industry, but the whole country.
 

          After all, mining investments take several years, even decades, to take root and to bear

fruit.  In this sense, large-scale mining ventures are really permanent investments in the long-

term development of the whole country.  Inequitable sharing of benefits and neglect of the

environment could bring resentment and instability, which would adversely affect everyone,

including investors.  Our vision of development for the whole nation and prosperity for all our

people under the rule of law is what I ask you to take into account in extending your financial

and technical assistance to the mining industry.  In short, invest not just in the mining



industry.  Invest in our country.  Invest in our people’s prosperity.

 

          Maraming salamat po.

*           Address I delivered during the International Mining Investment Conference sponsored by the Chamber
of Mines of the Philippines, held on February 2-4, 2005, at the New World Renaissance Hotel, Makati
City.  The talk was delivered during the plenary session on the afternoon of February 3, 2005.

[1]           §1 of Article II of the 1987 Constitution states:
“The Philippines is a democratic and republican State. Sovereignty resides in the people

and all government authority emanates from them.”
[2]           The tripartite allocation of powers is provided in the Constitution thus:

Article VI, Section 1.  “The legislative power shall be vested in the Congress of the
Philippines which shall consist of a Senate and House of Representatives, except to the extent
reserved to the people by the provision on initiative and referendum.”
            Article VII, Section 1.  “The executive power shall be vested in the President of the
Philippines.”
            Article VIII, Section 1.  “The judicial power shall be vested in one Supreme Court and in
such lower courts as may be established  by law.  x x x.”

[3]           Joaquin G. Bernas, SJ, 1987 Constitution of the Republic of the Philippines: A Commentary (1996),
pp. 602-603; Isagani A. Cruz, Philippine Public Law (1995), pp. 71-84. See also Angara v. Electoral
Commission, 63 Phil. 139, 156-158, July 15, 1936.

[4]           §1 of Article VIII of the Constitution:
                        “x x x. [J]udicial power includes the duty of the courts of justice to settle actual

controversies involving rights which are legally demandable and enforceable, and to determine
whether or not there has been a grave abuse of discretion amounting to lack or excess of
jurisdiction on the part of any branch or instrumentality of the government.”

[5]           In Tañada v. Angara, 338 Phil. 546, May 2, 1997, the Court stressed that “[w]here the action of the
legislative branch is seriously alleged to have infringed the Constitution, it becomes not only the right
but in fact the duty of the judiciary to settle the dispute.  The duty (to adjudicate) remains, to assure x x x
the supremacy of the Constitution x x x.”

[6]           Francisco v. Nagmamalasakit na Manananggol ng mga Manggagawang Pilipino, Inc., 415 SCRA 44,
November 10, 2003.

[7]           See Macalintal v. Comelec, 405 SCRA 614, July 10, 2003; Manalo v. Sistoza, 371 Phil. 165, August
11, 1999; Tatad v. Secretary of Energy, 346 Phil. 321, November 5, 1997; and Export Processing Zone
Authority v. Dulay, 149 SCRA 305, April 29, 1987.

[8]           See Ople v. Torres, 354 Phil. 948, July 23, 1998; and Civil Liberties Union v. Executive Secretary, 194
SCRA 317, February 22, 1991.

[9]           See Freedom from Debt Coalition v. Energy Regulatory Commission, 432 SCRA 157, June 15, 2004;
PCGG v. Desierto, 397 SCRA 171, February 10, 2003; Iglesia ni Cristo v. CA, 328 Phil. 893, July 26,
1996; and Adiong v. Comelec, 207 SCRA 712, March 31, 1992.

[10]          See Information Technology Foundation v. Comelec, 419 SCRA 141, January 13, 2004 and February
17, 2004; Jaworski v. Pagcor, 419 SCRA 317, January 14, 2004; Agan v. PIATCO, 402 SCRA 612, May
5, 2003 and January 21, 2004; and Chavez v. Public Estates Authority, 433 Phil. 506, July 9, 2002, May
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6, 2003 and November 11, 2003.
[11]          Republic v. COCOFED, 423 Phil. 735, December 14, 2001.
[12]          Benito v. Comelec, 349 SCRA 705, January 19, 2001; Defensor-Santiago v. Guingona Jr., 359 Phil.

276, November 18, 1998; and Philippine Airlines, Inc. v. Confesor, 231 SCRA 41, March 10, 1994.
[13]          Defensor-Santiago v. Guingona Jr., supra; Arroyo v. De Venecia, 343 Phil. 42, August 14, 1997;

Tañada v. Angara, supra; and Co v. Electoral Tribunal of the House of Representative, 199 SCRA 692,
July 30, 1991.

[14]          New Sampaguita Builders Const., Inc. v. Philippine National Bank, 435 SCRA 565, July 30, 2004;
Domingo v. Scheer, 421 SCRA 468, January 29, 2004; Sec. of Justice v. Lantion, 379 Phil. 165, January
18, 2000.

[15]          §20 of Article II of the Constitution.
[16]          §1 of Article III of  the Constitution.
[17]          Tañada v. Angara, supra.
[18]          2004 ed., Print Town.
[19]          §2 of Article XII of the Constitution.
[20]          Ibid.
[21]          GR No. 127882, December 1, 2004.
[22]          La Bugal B’laan Tribal Association v. Ramos; supra, p. 5.
 
[24]          DAO 96-40.
[24]          Id., pp. 4-5.
[24]          Id., p. 5.
 
[26]          Id., p. 239.
[27]          The Supreme Court has 15 members.  About 85 per cent of all litigations brought to the Court are

heard and decided by its three Divisions consisting of five justices each.  Very important cases, including
those involving constitutional issues, are decided en banc; that is, by all 15 members of the Court.

[28]          Id., p. 6.
 
29          Id., p. 157.
30          Id., p. 164.
[31]          Id., p. 189.
[32]          Issued September 2002.
 
33          Extractive Industries Review project.  Issued December 2003.
[34]          La Bugal B’laan v. Ramos; supra, p. 190.
[35]          Id., p. 191.
[36]          President Fidel V. Ramos.
[37]          President Gloria Macapagal Arroyo.
[38]          See, among others, news reports on the SC Mining Law Resolution in the Dec. 2, 2004 issues of the

Philippine Daily Inquirer, Philippine Star, Manila Bulletin, Malaya, Manila Standard, Manila Times and
Business World.  See also the editorials of Malaya on Dec. 3, 2004; of the Manila Standard on Dec. 6,
2004; and of the Inquirer on January 18, 2005.  See, further, the columns of Max Soliven (Star, Dec. 3,
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2004); Amando Doronila (Inquirer, Dec. 3, 2004 & Dec. 5, 2004); Belinda Olivares-Cunanan (Inquirer,
Dec. 4, 2002 & Dec. 7, 2004); Emil Jurado (Standard, Dec. 3, 2004), A. P. Macasaet (Malaya, Dec. 3,
2004 & Jan. 17, 2005); Carmen Pedrosa (Star, Dec. 4, 2004); Lito Banayo (Malaya, Dec. 7, 2004); Ron
Nathan (Inquirer, Dec. 7, 2004 & Jan. 25, 2005); Jojo Robles (Standard, Dec. 6, 2004); Peter Wallace
(Standard, Dec. 3, 2004 & Dec. 16, 2004) and his several letters to the editors of the  major dailies;
Honesto C. General (Inquirer, Dec. 20, 2004, Dec. 27, 2004 & Jan. 10, 2005); and Beth Day Romulo
(Manila Bulletin, Dec. 14, 2004).  Of special interest to the legal community are the columns of
University of the Philippines Law Dean Raul C. Pangalangan (Inquirer, Dec. 3, 2004) and the Ateneo
University’s former President and former Law Dean Joaquin G. Bernas, SJ (Today, Dec. 4-5, 2004 &
Jan. 5, 2005).  Led by the Philippine Chamber of Commerce and Industry, the Chamber of Mines of the
Philippines, the Philippine Stock Exchange and the Management Association of the Philippines, almost
all business groups in the country published endorsements.  The same is true of foreign chambers of
commerce and foreign diplomats.  President Gloria Macapagal Arroyo, her cabinet (especially Trade
Secretary Cesar Purisima, NEDA Secretary Romulo Neri, DENR Secretary Mike Defensor and PMS
Secretary Rigoberto Tiglao); as well as several lawmakers like Senate President Franklin M. Drilon,
House Speaker Jose C. de Venecia, Sen. Richard Gordon; and other executive officials like Mines and
Geosciences Bureau (MGB) Director Horacio Ramos, unqualifiedly supported the SC Resolution.

[39]          See, among others, news reports on the SC Mining Resolution on the Dec. 2, 2004 issue of Today and
its editorial on Dec. 3, 2004.  See also the columns of Dan Mariano (Today, Jan. 3, 2005), Bernard V.
Lopez (Business World, Dec. 16, 2004), and Fel V. Maragay (Standard, Dec. 19, 2004).  Some
lawmakers, like Rep. Teofisto Guingona II, declared that the Supreme Court was “un-Filipino” (Manila
Bulletin, Dec. 18, 2004), while Rep. Joel C. Virador said that the “SC turnaround favors marauders”
(Today, Jan. 20, 2005).  See, too, the press comments of Rep. Rafael V. Mariano and Rep. Liza L. Maza
(Business World, Dec. 3-4, 2004).  Church leaders like Bishop Jose Palma, Bishop Leonardo Medroso,
Fr. Allan Jose Arcebuche, Fr. John J. Carroll, Sec. Gen. Sharon Rose Joy Ruiz-Duremdes of the National
Council of Churches in the Philippines, and Sr. Elenita Belardo expressed disappointment over the SC
Resolution.  The dailies -- especially the Inquirer, Today and the Standard -- printed letters to the editor,
alternately hailing and criticizing the SC Decision.  Some columnists -- like Jose C. Sison (Star, Dec. 31,
2004), Rene A. V. Saguisag (Today, Dec. 10, 2004) and Francis E. Garchitorena (Today, Dec. 9, 2004) --
cautiously commented on both sides of the issue.

[40]          For instance, the Court had to study the nature of mining and to compare it with other natural
resources.  To justify why the government’s share in the mining profits could not be fixed in the exact
same manner as that in oil exploration, the Court said:

 
                       “To repeat, the mere fact that gas and oil exploration contracts grant the State 60

percent of the net revenues does not necessarily imply that mining contracts should
likewise yield a minimum of 60 percent for the State.  Jumping to that erroneous
conclusion is like comparing apples with oranges.  The exploration, development and
utilization of gas and oil are simply different from those of mineral resources.

 
                       “To stress again, the main risk in gas and oil is in the exploration.  But once oil in

commercial quantities is struck and the wells are put in place, the risk is relatively over
and black gold simply flows out continuously with comparatively less need for fresh
investments and technology.

 
                       “On the other hand, even if minerals are found in viable quantities, there is still

need for continuous fresh capital and expertise to dig the mineral ores from the mines. 
Just because deposits of mineral ores are found in one area is no guarantee that an equal
amount can be found in the adjacent areas.  There are simply continuing risks and need
for more capital, expertise and industry all the time.
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                       “Note, however, that the indirect benefits -- apart from the cash revenues -- are

much more in the mineral industry.  As mines are explored and extracted, vast
employment is created, roads and other infrastructure are built, and other multiplier
effects arise.  On the other hand, once oil wells start producing, there is less need for
employment.  Roads and other public works need not be constructed continuously.  In
fine, there is no basis for saying that government revenues from the oil industry and from
the mineral industries are to be identical all the time.

 
                       “Fourth, to our mind, the proffered “minimum 60 percent” suggestion tends to

limit the flexibility and tie the hands of government, ultimately hampering the country’s
competitiveness in the international market, to the detriment of the Filipino people.  This
‘you-have-to-give-us-60-percent-of-after-tax-income-or-we-don’t-do-business-with-you’
approach is quite perilous.  True, this situation may not seem too unpalatable to the
foreign contractor during good years, when international market prices are up and the
mining firm manages to keep its costs in check.  However, under unfavorable economic
and business conditions, with costs spiraling skywards and mineral prices plummeting, a
mining firm may consider itself lucky to make just minimal profits.”(pp. 160-161) 

 
                        Similarly, the Court distinguished mining from logging and explained why the mining investors

deserved more protection thus:
 
                                    “x x x. A grantee of a timber license, permit or license agreement gets to cut the

timber already growing on the surface; it need not dig up tons of earth to get at the logs. 
In a logging concession, the investment of the licensee is not as substantial as the
investment of a large-scale mining contractor.  If a timber license were revoked, the
licensee packs up its gear and moves to a new area applied for, and starts over; what it
leaves behind are mainly the trails leading to the logging site. 

 
                                    “In contrast, the mining contractor will have sunk a great deal of money (tens of

millions of dollars) into the ground, so to speak, for exploration activities, for
development of the mine site and infrastructure, and for the actual excavation and
extraction of minerals, including the extensive tunneling work to reach the ore body. 
The cancellation of the mining contract will utterly deprive the contractor of its
investments (i.e., prevent recovery of investments), most of which cannot be pulled out. 

 
                                    “To say that an FTAA is just like a mere timber license or permit and does not

involve contract or property rights which merit protection by the due process clause of
the Constitution, and may therefore be revoked or cancelled in the blink of an eye, is to
adopt a well-nigh confiscatory stance; at the very least, it is downright dismissive of the
property rights of business persons and corporate entities that have investments in the
mining industry, whose investments, operations and expenditures do contribute to the
general welfare of the people, the coffers of government, and the strength of the
economy.  Such a pronouncement will surely discourage investments (local and foreign)
which are critically needed to fuel the engine of economic growth and move this country
out of the rut of poverty.” (pp. 196-198)

[41]          In addition, the Dissenting Opinion of Justice Antonio T. Carpio was 125 pages and that of Justice
Conchita Carpio Morales, 100 pages; the Separate Opinion of Justice Dante O. Tinga, 29 pages; and the
Concurring Opinion of Justice Minita V.Chico-Nazario, 10 pages (all double-spaced).
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