
Chapter 16

 
Abakada Guro Party List v. Ermita:

The Constitutionality of the E-VAT Law

 

          Republic Act (RA) 9337 -- the controversial Expanded Value-Added Tax (E-VAT) Law -

- is constitutional in its entirety.  In a Decision[1] penned by Justice Ma. Alicia Austria-

Martinez, the Supreme Court, by a majority vote, dismissed all the five Petitions challenging

the constitutionality of the statute.  A minority of the justices, however, voted to declare some

specific provisions of the E-VAT Law unconstitutional.[2]

 

Alongside its Decision, the Court also issued a unanimous Resolution holding former

Finance Secretary Cesar V. Purisima guilty of indirect contempt of court and imposing on him

a fine of P20,000 for statements released to the media.[3]  Those statements had placed the

Court and its members “into dishonor, disrepute and discredit, and degrades the administration

of justice.”

 

          To set the Decision in the proper perspective, let me narrate the facts.

 

The Facts

 

          Three legislative bills -- two in the House[4] and one in the Senate[5] -- were approved

to restructure the value-added tax by amending the National Internal Revenue Code (NIRC) of

1997.[6]  Because of disagreeing provisions between the House and the Senate bills, a
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Bicameral Conference Committee (BCC) was created. Before long, the BCC came up with its

Report, which was submitted and approved by the both houses of Congress.  The enrolled

copy of the consolidated bills was then transmitted to the President, who signed it into law on

May 24, 2005.  The E-VAT Law, RA 9337, was to become effective on July 1, 2005.

 

          On that same day, however, the Supreme Court issued a TRO, effective immediately and

to continue until further orders.  Five Petitions, all alleging the unconstitutionality of certain

sections of the law, and seeking to enjoin respondents from enforcing and implementing it,

prompted the TRO.

 

Petitioners Abakada Guro Party List et al.[7] (AGPL) and Senator Aquilino Q. Pimentel

Jr. et al.[8] questioned the constitutionality of Sections 4,[9] 5[10] and 6[11] of RA 9337. 

Those provisions, which amended the NIRC’s Sections 106, 107 and 108, contained a uniform

proviso (the so-called “standby authority”) authorizing the President, upon the

recommendation of the finance secretary, to raise the VAT rate from 10 percent to 12 percent,

effective January 1, 2006, after any of the following conditions would have been satisfied:

 
“(1)  VAT collection as a percentage of Gross Domestic Product (GDP) of the

previous year (meaning 2005) exceeds two and four-fifth percent (2 4/5%); or
 
“(2) National government deficit as a percentage of GDP of the previous year

(2005) exceeds one and one-half percent (1 ½ %).”

 

Petitioner argued that the E-VAT law was unconstitutional, because it (1) constituted an

abdication by Congress of its exclusive authority to fix the rate of taxes under Section 28(2) of

Article VI[12] of the Constitution; (2) amounted to an undue delegation of legislative power;
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and (3) imposed an unfair and additional tax burden on the people, in violation of the due

process clause[13] and the “no-amendment” rule[14] of the Constitution.

 

On its part, Petitioner Association of Pilipinas Shell Dealers, Inc., et al. (APSDI)[15]

submitted that Section 8 -- which had amended Sections 110(A)(2)[16] and 110(B)[17] of the

NIRC) -- and Section 12[18] of the E-VAT Law were arbitrary, oppressive, excessive and

confiscatory.  The amendments allegedly transgressed the constitutional guarantees of due

process and equal protection of the law.[19]  In particular, petitioners charged that the 70

percent limit on the amount of input tax that could be credited against the output tax (Section

12) was regressive and, hence, contrary to Section 28(1) of Article VI[20] of the Constitution.

 

Aside from challenging Sections 4, 5 and 6 of RA 9337, another group of petitioners --

led by Representative Francis Joseph G. Escudero[21] -- assailed the deletion by the BCC of

the “no-pass-on” provisions that were present in Senate Bill (SB) 1950 and House Bill (HB)

3705.  The group added that the BCC’s insertion of 13 Sections that were extant only in the

Senate bill had run counter to Section 24(1) of Article VI of the Constitution.  According to

that provision, all appropriation, revenue or tariff bills shall originate exclusively from the

House of Representatives.

 

Lastly, Petitioner Enrique T. Garcia,[22] the governor of Bataan, contended that the law

was unconstitutional, because the limitation on the creditable input tax would in effect allow

VAT-registered entities to retain a portion of the taxes they would collect and thus violate the

“public purpose” principle in allocating tax collection and revenue. 
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Appearing for the respondents, the Office of the Solicitor General (OSG) contended that

(1) RA 9337 enjoyed the presumption of constitutionality; (2) the procedural issues on the

legality of the bicameral proceedings, the exclusive origination of revenue measures, and the

power of the Senate in relation to those issues had already been settled in Tolentino v.

Secretary of Finance;[23] and (3) the law was complete and left no discretion to the President. 

Also refuted was the alleged arbitrary, oppressive and confiscatory character of the increase to

12 percent, the 70 percent limitation on the creditable input tax, the 60-month amortization of

purchases or importation of capital goods amounting to more than P1 million, and the 5

percent final withholding tax by government agencies.  Finally, it was stressed that the E-VAT

Law was the anchor of the government’s fiscal reform agenda.

 

Issues

 

          The procedural issue was whether RA 9337 violated Sections 24 and 26(2) of Article VI

of the Constitution.

 

          The substantive issues were as follows:

 
1.  Whether Sections 4, 5 and 6 of RA 9337 violated Sections 28(1) and

28(2) of Article VI of the Constitution
 
2.   Whether Sections 8 and 12 of RA No. 9337 violated Section 28 (1) of

Article VI and Section 1 of Article III of the Constitution
 

 

http://www.cjpanganiban.ph/htdocs/books/renaissance/Ch_16_Abakada.htm#_ftn23


The Court’s Ruling

 

Procedural Issue
 

On the procedural issue, the Court ruled in the negative.
 

No Irregularity in the
BCC Proceedings
 

The Supreme Court (SC) stressed that the powers of the BCC had been laid down in the

internal rules of the House and the Senate.  At the outset, the SC held that even its expanded

jurisdiction did not allow it to go behind the enrolled copy[24] of the bill in order to probe

alleged irregularities in the BCC.  That kind of question pertained to the compliance of

Congress with its own internal rules. As early as 1994, Tolentino v. Secretary of Finance had

already declared that “if a change is desired in the practice of the [BCC], it must be sought in

Congress since this question is not covered by any constitutional provision but is only an

internal rule of each House.”

 

Nonetheless, the Court dwelt on the proceedings of the BCC.  It was held that to

“reconcile” or “harmonize” the provisions, the Committee may “(a) adopt specific provisions

of either the House bill or the Senate bill; (b) decide that the provisions in neither the House

bill nor the Senate bill would be carried into the final form; and/or (c) try to arrive at a

compromise between the disagreeing provisions.”[25]

 
No Violation of the
“No-Amendment” Rule
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 Reiterating Tolentino, the Court pointed out that the “no-amendment” rule “refers only

to the procedure to be followed by each house of Congress with regard to bills initiated in each

of said respective houses, before said bill is transmitted to the other house for its concurrence

or amendment.” 

 
No Violation of the
“Exclusive Origination” Rule

 
    

As to the amendments regarding corporate income, percentage and excise taxes,[26] it

was recalled that the initiative to amend provisions of the NIRC (dealing mainly with the VAT)

had come from House Bills (HBs) 3555 and 3705.  Under its constitutional power to introduce

amendments to the House bill, the Senate then came out with SB 1950, proposing amendments

to NIRC provisions not only on the VAT, but also on the other kinds of tax.

 

Iterating Tolentino, the Court stressed that “it is not the law -- but the revenue bill --

which is required by the Constitution to ‘originate exclusively’ in the House of

Representatives”; and that “[g]iven, then, the power of the Senate to propose amendments, the

Senate can propose its own version even with respect to bills which are required by the

Constitution to originate in the House x x x.”

 

Substantive Issues
 

On the first substantive issue, the Court ruled that there was no undue delegation of

legislative power, and that the 12 percent increase in the VAT rate did not impose any unfair
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and unnecessary additional tax burden.

 
No Undue Delegation
of Legislative Power

 
Petitioners argued that that the grant to the President of a standby authority to increase

the VAT rate was a virtual abdication by Congress of its exclusive power to tax, because the

VAT was not within the purview of tariffs.[27]  They further contended that the delegation to

the Chief Executive of the legislative power to tax was contrary to the principle of

republicanism;[28] and that “the President has ample powers to cause, influence or create the

conditions provided by the law to bring about either or both conditions precedent.”  Petitioners

Escudero et al. added that to subject the imposition of the 12 percent VAT rate to the whim of

the finance secretary, an unelected bureaucrat, was contrary to the principle of “no taxation

without representation.”[29]

 

After a brief discourse on the principle of non-delegation of powers, the Supreme Court

pointed out that the general rule barring the delegation of legislative powers was subject to

certain recognized limitations or exceptions.[30]  In every case of permissible delegation, it

said, “there must be a showing that the delegation itself [was] valid”; that is, (a) the law was

complete in itself -- it spelled out the policy to be executed, carried out, or implemented by the

delegate; and (b) the law fixed a standard to which the performance of a delegate’s functions

must conform – a standard whose limits were sufficiently determinate and determinable. 

 

Citing People v. Vera[31] and Edu v. Ericta,[32] the Court then declared that “[w]hile

the power to tax cannot be delegated to executive agencies, details as to the enforcement and
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administration of an exercise of such power may be left to them, including the power to

determine the existence of facts on which its operation depends.” 

 

Here, the common proviso in Sections 4, 5 and 6 of RA 9337 involved simply a

delegation of the ascertainment of facts upon which the operation of the 12 percent VAT rate

effective January 1, 2006, would be made contingent.  There was no discretion to be exercised

by the President, as may be gleaned from the use of the word “shall.” 

 

The Court held that in making recommendations to the President on the existence of

either of the two specified conditions, the finance secretary was not acting as the Chief

Executive’s alter ego or even subordinate.  Rather, the finance chief was acting as the “agent

of the legislative department, to determine and declare the event upon which its expressed will

is to take effect.”  This being so, the findings of the secretary could not be altered, modified,

nullified or set aside by the President; much less could the  judgment of the former be

substituted for that of the latter.
 
 
Increase of the VAT Rate
to 12 Percent Not Unfair
or Unnecessary
         

          The alleged ambiguity in the 12 percent increase[33] was also brushed aside by the

Court; the provisions of the law were clear and did not provide for a return of the 10 percent

rate.  Neither did they empower the President to revert to the old rate if either of the two

conditions precedent no longer existed.
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          As to the second substantive issue, it was held there was no violation of either the due

process or the equal protection clause.  Neither were the constitutional provisions mandating

the uniformity, equitability and progressivity of taxation transgressed by Sections 8 and 12 of

RA 9337.

 

Due Process and Equal Protection Clauses

 

Invoking the due process and equal protection clauses of the Constitution, Petitioners

APSDI et al. argued that the 70 percent cap on the creditable input tax was arbitrary,

oppressive, excessive and confiscatory.

 

The Court declared that the above contention was not absolute.  First, the argument

assumed that the input tax would exceed 70 percent of the output tax, but the assumption

would not always hold.  Second, the excess input tax, if any, was retained in the book of

accounts of the taxpayer and remained creditable in the succeeding quarter/s.  Third, the non-

application of the unused input tax in a given quarter was not ad infinitum, because the tax

could be credited in the subsequent periods, based on the carry-over provision of Section

110(B).  Or the input tax could later on be refunded through a tax credit certificate under

Section 112 (B).

 

The Court next discussed Petitioner Garcia’s contention that the limitation on the

creditable input tax in effect allowed VAT-registered establishments to retain a portion of the

taxes they would collect, in violation of the principle that tax collection and revenue should be

for public purposes and expenditures.  Debunking that claim, the Court declared that there was

“no retention of any tax collection because the person/taxpayer has already previously paid the



input tax to a seller, and the latter will subsequently remit such input tax to the BIR.” What

only needed to be done, the Court stressed, was for the taxpayers to apply or credit those input

taxes, as evidenced by receipts, against their output taxes.

 

The Court found no merit, either, in the argument that the input tax would partake of the

nature of a property that may not be confiscated, appropriated, or limited without due process

of law.  Reminding APSDI et al. that a VAT-registered person’s entitlement to the creditable

input tax was a mere statutory privilege over which no person had any vested rights, the Court

emphasized that the privilege may be removed or limited by law, as in this case.  For that

matter, it explained that the 60-month period for amortizing the creditable input tax on the

purchase or importation of capital goods worth more than P1 million “only poses a delay in the

crediting of the input tax” to enable the government to raise an annual revenue of P22.6

billion.  The taxpayers, however, would not be permanently deprived of their privilege to

credit the input tax.

 

On the 5 percent creditable withholding tax imposed on payments made by the

government for taxable transactions (Section 12 of RA 9337 amending Section 114 of the

NIRC), the Court stressed that the amendatory Section merely provided a method of

collection, in which the government was constituted as a withholding agent for payments for

goods and services.  As explained in Revenue Regulations 02-98,[34] this ruling meant that

taxable transactions with the government would be subject to a 5 percent rate constituting “full

payment of the tax payable on the transaction.”[35] 

 

Uniformity of Taxation
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          On the matter of the uniformity of taxation under RA 9337, the Court held that the law

provided a standard rate of 0 percent or 10 percent (or 12 percent) on all goods and services;

the law did not distinguish between types of industry or trade that would bear the 70 percent

limitation on the creditable input tax, the 5-year amortization of input tax paid on purchases of

capital goods, or the 5 percent final withholding tax imposed by the government.

 

The Court added that the E-VAT Law was also equitable, because it was equipped with a

threshold margin.  It said that “[t]he VAT rate of 0 percent or 10 percent (or 12 percent) does

not apply to sales of goods or services with gross annual sales or receipts not exceeding P1.5

million.”  Furthermore, “basic marine and agricultural food products in their original state are

still not subject to the tax, thus ensuring that prices at the grassroots level will remain

accessible.”  Mitigating measures were also provided to cushion the impact of the imposition

of the tax on businesses with low profit margins and on those previously exempt under Section

116.[36]

 

Progressivity of Taxation
 
The Decision explained that the principle of progressive taxation had no relation to the

VAT system, inasmuch as the VAT paid by the consumer or business for every good bought or

service enjoyed was the same regardless of income.  The disparity lay in the income earned by

a person or the profit margin marked by a business, such that the higher the income or profit

margin, the smaller the portion of the income or profit that would be eaten by VAT.

 

Likewise, it was underscored that the Constitution did not really prohibit the imposition
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of indirect taxes, like the VAT.  What it simply provided was that Congress shall “evolve a

progressive system of taxation.”

The Separate Opinions

 

The Chief Justice’s Opinion
 

The Chief Justice opined that the Senate’s inclusion of amendments to provisions that

did not deal with the VAT was invalid.  Those amendments dealt with subject matters that

were not covered by the bills emanating from the House of Representatives, in violation of

Section 24 of Article VI of the Constitution.  Thus, he voted to declare Sections 1, 2, 3, 14, 15,

16, 17 and 18 unconstitutional.

 

The Chief Justice further opined that the provisions inserted by the BCC into percentage

and excise taxes were germane only to SB 1950, but not to the House measures; hence, those

provisions had no leg to stand on.  He explained:
 
“In the present cases, the provisions inserted by the BCC, namely, Sections 121

(Percentage Tax on Banks and Non-Bank Financial Intermediaries) and 151 (Excise Tax
on Mineral Products) of the NIRC, as amended, are undoubtedly germane to SB No.
1950, which introduced amendments to the provisions on percentage and excise taxes -
- but foreign to HB Nos. 3555 and 3705, which dealt with VAT only.  Since the proposed
amendments in the Senate bill relating to percentage and excise taxes cannot
themselves be sustained because they did not take their root from, or are not related to
the subject of, HB Nos. 3705 and 3555, in violation of Section 24, Article VI of the
Constitution, the new provisions inserted by the BCC on percentage and excise taxes
would have no leg to stand on.

 
“I understand very well that the amendments of the Senate and the BCC relating

to corporate income, percentage, franchise, and excise taxes were designed to ‘soften
the impact of VAT measure on the consumer, i.e., by distributing the burden across all
sectors instead of putting it entirely on the shoulders of the consumers’ and to alleviate
the country’s financial problems by bringing more revenues for the government. 
However, these commendable intentions do not justify a deviation from the Constitution,
which mandates that the initiative for filing revenue bills should come from the House of
Representatives, not from the Senate.  After all, these aims may still be realized by



means of another bill that may later be initiated by the House of Representatives.”
 
 

Justice Puno’s Opinion
 

Justice Reynato S. Puno raised the following points:
 
First.  The constitutional challenge to Sections 4 to 6 of RA 9337 could not hurdle the

requirement of ripeness for the Court to exercise its power of judicial review under Section

5(2) of Article VIII of the 1987 Constitution.  Justice Puno said that the power given to the

President to adjust the tax rate, upon satisfaction of certain fact-based conditions, was

futuristic and may or may not be exercised. 

 

Second.  As he had argued in Tolentino, the powers of the BCC were limited, for which

reason it “cannot be allowed to act as if it were a ‘third house’ of Congress.”

 

Third.  Under the clear rules of both the Senate and the House, the BCC could “go no

further than settling differences in their bills or joint resolutions.”  Neither could the

Committee, on its own, settle differences that were substantial in character.  In the latter

situation, it had to go back to the chamber that had created it “for the latter’s appropriate

action.”  Thus, it could not “create a new law, i.e., that which has never been discussed in

either chamber of Congress.”

 

Fourth.  Constituting grave abuse of discretion that amounted to lack or excess of

jurisdiction, and that should be struck down as unconstitutional, were the following acts of the

BCC:



 
“a.  Its deletion of the pro poor ‘no pass on provision’ which is common in both

Senate Bill No. 1950 and House Bill No. 3705.   x x x”[37]
 
“b. The insertion of ‘added restrictions on local government’s use of incremental

revenue from the VAT in Section 21 of R.A. No. 9337, which were not present in the
Senate or House Bills,’ which did not harmonize conflicting provisions between the
constituent bills of R.A. No. 9337 but are entirely new and extraneous concepts.”

 
 
Fifth.  The test of “germaneness” was overly broad.  It allowed the BCC to change

provisions in the bills of the House and the Senate, even when not in disagreement.  “Worse

still, it enables the Committee to introduce amendments which are entirely new and have not

previously passed through the coils of scrutiny of the members of both Houses.”

 

My Separate Opinion
 

I voted to grant the Petitions partially; and to declare Sections 1, 2, and 3 of RA 9337

unconstitutional, insofar as they (a) amended the rates of income tax on domestic, resident

foreign, and nonresident foreign corporations; (b) amended the tax credit against taxes due on

intercorporate dividends from nonresident foreign corporations; and (c) reduced the allowable

deduction for interest expense.  As to the other provisions, I submitted that they were

constitutional.

 

At the outset, I pointed out the non-absolute character of the enrolled bill doctrine,

which held that an enrolled bill was conclusive not only as to the provisions of a law, but also

as to its due enactment.  I said that the doctrine applied mainly to the internal rules and

processes followed by Congress in its principal duty of lawmaking.  Such doctrine must yield

to mandatory provisions of the 1987 Constitution.  Thus, the Court had the power and duty to

strike down any provision of a law that in its enactment would violate conditions, restrictions
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or limitations imposed by the Constitution.

 

Being a mere creation of Congress, the BCC may resolve differences only in conflicting

provisions of congressional bills referred to it; and only on the condition that the resolution

would not violate the “origination,” the “three-reading,” and the “no-amendment” rules of the

Constitution.

 

First, it was my position that the origination or germaneness principles were not

violated by the BCC when it crafted changes to reconcile the conflicting provisions of the

Senate and the House bills.[38]  In particular, those changes were the 70 percent cap and the 5

percent final withholding VAT;[39] percentage taxes on domestic carriers, keepers of garages

and international carriers; franchise taxes; amusement taxes; excise taxes on manufactured oils

and other fuels; registration requirements; the issuance of receipts, sales or commercial

invoices; and the disposition of incremental revenues.  All of those modifications were within

the powers of the BCC.

 

Second, there was no undue delegation of legislative power in the standby authority

given by Congress to the President, because the law was complete and the standards were

fixed.  Once either the factual or the mathematical events provided in the law took place, the

President would have no choice but to implement the increase of the VAT rate to 12 percent. 

Thus, the Chief Executive was given merely the power to ascertain the facts to bring the law

into operation -- clearly an administrative, not a legislative, function. 

 

I disagreed with the majority, however, when it averred that the finance secretary would
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become an agent of Congress in determining and declaring the event upon which its expressed

will was to take effect; and that the secretary’s personality was “in reality but a projection of

that of Congress.” Maintaining that the finance secretary remained the Chief Executive’s alter

ego, I argued thus:
 
“The mandate given by RA 9337 to the secretary is not equipollent to an authority

to make laws.  In passing this law, Congress did not restrict or curtail the constitutional
power of the President to retain control and supervision over the entire Executive
Department.  The law should be construed to be merely asking the President, with a
recommendation from the President’s alter ego in finance matters, to determine the
factual bases for making the increase in VAT rate operative.  Indeed, as I have
mentioned earlier, the fact-finding condition is a mere administrative, not legislative,
function.”

 

Third, I opined that the BCC had exercised its prerogative to delete the no-pass-on

provisions, which were in conflict.  Its authority to make amendments implied the power to

make not only insertions, but also deletions, in order to resolve conflicting provisions.  But the

BCC blatantly violated the origination and the germaneness principles when it inserted

provisions not found in the House versions of the E-VAT Law: those (1) increasing the tax

rates on domestic, resident foreign and nonresident foreign corporations; (2) raising the tax

credit against taxes due on intercorporate dividends from nonresident foreign corporations;

and (3) reducing the allowable deduction for interest expense.  The amendments regarding

income taxes were not legally germane[40] to the subject matter of the House bills. 

 

Lastly, I maintained that the advantages and the disadvantages of the E-VAT Law, as

well as its long-term effects on the economy, were beyond the reach of judicial review. 

 

Justice Santiago’s Opinion 
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Joining Justice Puno, Justice Consuelo Ynares-Santiago said that the BCC’s

amendments, which were not found in either the House or the Senate version of the VAT

reform bills, had been inserted merely by the Committee and then included in RA 9337.  Thus,

the law should be declared unconstitutional.  Moreover, she held as follows:
 
(1) In settling the disagreeing provisions of the House and Senate bills, the BCC

may either: (a) adopt the specific provisions of either the House bill or Senate bill, or (b)
decide that neither provisions in the House bill or the provisions in the Senate bill would
be carried into the final form of the bill, but cannot arrive at a compromise as to introduce
provisions not included in either the House or Senate bill. A mere ad hoc committee
cannot substitute the will of the entire Congress.

 
(2) When the BCC goes beyond its limited function by substituting its own

judgment for that of either of the two houses, it violates the internal rules of Congress
and contravenes material restrictions imposed by the Constitution, particularly the three-
reading requirement[41] and the no-amendment rule.[42]

 
 
Justice Gutierrez’s Opinion

 
Justice Angelina Sandoval-Gutierrez said that it was “high time to re-examine the test of

germaneness proffered in Tolentino”; that the BCC “cannot exercise its unbridled discretion”

and “create a new law”; and that the deletion of the no-pass-on provision, common to both SB

1950 and HB 3705, was “unconstitutional.” She further explained:
 
(1) Sections 4 to 6 of RA 9337 were patently unconstitutional as they violated the

principle of non-delegation of legislative power.  The delegation did not fall under any of
the excepted instances.[43]  Moreover, while the two conditions upon which the
President may increase the VAT rate to 12% may appear to be definite standards
sufficient to guide the President, they were ineffectual and malleable as they gave the
President ample opportunity to exercise her authority in arbitrary and discretionary
fashion.[44]

 
(2) No doubt, RA 9337 was enacted pursuant to a valid governmental objective,

which is to raise revenues for the government. However, the means employed to
accomplish such objective -- particularly Sections 4, 5 and 6 of RA 9337 -- were arbitrary
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and unduly oppressive.  For that matter, she questioned the grant of the standby
authority to the President to increase the VAT rate on “the premise alone that she
deserves an ‘incentive’ or ‘reward’” for satisfactory VAT collection. “Neither an excess
nor a deficiency of revenue vis-à-vis the needs of government would be in keeping with
the principle” of fiscal adequacy.

 
(3) A perusal of the legislative history of RA 9337 showed that it did not

‘exclusively originate’ from the House of Representatives primarily because SB 1950
was not based on any bill passed by the House of Representatives.

 
(4) The rule on “germaneness” requires that the Senate bill must be related to the

bill originally passed by the House of Representatives. As it was very apparent that HB
3555 and 3705 merely intended to amend Sections of the NIRC pertaining to the VAT
provisions, the Senate could not, without violating the germaneness rule and the
principle of “exclusive origination,” propose the tax matters in SB Bill 1950, which
referred to matters outside of VAT, such as income tax, percentage tax, franchise tax,
taxes on banks and other financial intermediaries and excise taxes.

 
 

 

Justice Callejo’s Opinion
 

Justice Romeo C. Callejo Sr. voted to declare the deletion of the no-pass-on provision in

SB 1950 and HB 3705 unconstitutional. Like Justice Puno, he said that it was high time the

Court revisited its rulings in Tolentino -- a case that had relied mainly on the practice of the

United States legislature -- with respect, in particular, to the scope of the powers of the BCC

vis-à-vis Section 26(2) of Article VI of the Constitution.[45]   
 

In its refusal to apply Section 26(2) of Article VI of the Constitution to the BCC and the

amendments introduced into RA 9337 by the Committee, the ponencia “effectively

dismantled” the three-reading rule and no-amendment rule.[46]

 
          Justice Callejo also submitted that the BCC had acted beyond the scope of its authority

in deleting the no-pass-on provision that both HB 3705 and SB 1950 had agreed upon with

respect to the sale of electricity. Citing Chief Justice Davide’s Dissenting Opinion in Tolentino,
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he emphasized that “the duty of the Bicameral Conference Committee was limited to the

reconciliation of disagreeing provisions or the resolution of differences or

inconsistencies.”[47] 

 

Justice Azcuna’s Opinion
 
          Justice Adolfo S. Azcuna voted (1) to grant the Petitions to the extent of declaring that

the provisions of RA 9337 that were not germane to the subject matter were unconstitutional;

and (2) to deny the Petitions as to the rest of the law.

 

First, considering the figures[48] provided during the Oral Arguments,[49] he noted that

a scrutiny of the two conditions upon which the VAT may be increased showed that one of

them was certain to happen on January 1, 2006.

 

Second, with regard to questions on the introduction of mitigating or cushioning

measures through the Senate or the BCC,[50] he said that Congress must be given the

necessary leeway, as long as the changes were germane to the bill originating from the House

of Representatives.  For that matter, he submitted that the mitigating measures would go hand-

in-hand with the E-VAT and would, therefore, be essential -- and, he hoped, sufficient -- means

to enable the people to bear the sacrifices they were being asked to make. 

 

He pointed out, though, that the provisions on corporate income taxes -- provisions not

found either in the Senate or in the House bills -- were not germane to the E-VAT Law. 

Agreeing with Chief Justice Davide’s Separate Opinion, he took exception to Sections 27,
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Section 28(A)(1), 28(B)(1), 28(B)(5-b) and 34(B)(1).  Similarly, he agreed with my Separate

Opinion that Sections 1, 2, and 3 of Republic Act No. 9337 were not germane to the E-VAT

Law.

  
Justice Tinga’s Opinion

 

          Justice Dante O. Tinga voted to (1) deny for lack of merit the Petitions in GR Nos.

168056, 168207, 168463, and 168730; (2) partially grant the Petition in GR 168463 and

declare Section 21of RA 9337 unconstitutional; and (2) grant the Petition in GR No. 168461,

but declare Section 8 unconstitutional, insofar as that provision amended Section 110(A) and

(B) of the NIRC; and Section 12 of RA 9337, with respect to this provision’s amendment of

Section 114(C) of the NIRC.  

 

On the first set of Petitions -- GR Nos. 168056, 168207, 168463, and 168730 -- he

opined that the common proviso in Sections 4, 5 and 6 of the E-VAT Law denoted a

mandatory, rather than a discretionary, function of the President to raise the rate of VAT to 12

percent upon the existence of any of the two conditions provided in the law.

 

Moreover, said Justice Tinga, Congress may delegate to other components of the

government the power to ascertain whether the facts or conditions would constitute a basis for

a law to take effect.  He noted the view of the majority that, in making a recommendation to

the President as regards the existence of either of the two conditions precedent, the finance

secretary would be acting as the agent of the legislative branch.  He stressed that this

recognition of agency must be qualified.  “Congress can delegate to the Secretary of Finance

administrative functions in the implementation of tax laws, as it does under Section 2 of the



NIRC. Yet it would be impermissible for Congress to delegate to the Secretary of Finance the

plenary function of enacting a tax law.” [51]

 

Justice Tinga pointed out that “the vested power of the Senate to propose or concur in

amendments necessarily implied the ability to adduce transformations from the original House

bill into the final law” through the BCC. He added that the standard of “germaneness” that

should guide Congress or the Committee should be appreciated in its normal but total sense.

[52]

 

The test of germaneness was violated, though, by Section 21 of the E-VAT Law.  In that

provision, the restrictions imposed on local government units’ use of their incremental revenue

from the VAT, he said, were alien to the principal purpose of generating revenue or of

restructuring the VAT system.

 

The deletion of the no-pass-on provisions, however, was a valid compromise that

ultimately guided the approval of the final version by both chambers of Congress.  An outright

declaration that the deletion of the two elementally different provisions was unconstitutional

could not have resulted, anyway, in the ipso facto restoration of either one of them. 

Uncertainty would also have arisen as to which version to reinstate.

 

With regard to GR 16846, Justice Tinga maintained that the E-VAT Law would

“exterminate” the country’s small to medium enterprises, in violation of the due process clause

of the Constitution. In the face of this clear and present danger -- to the life, liberty or property

of the individual -- the Court must “step forth and cut the hangman’s noose” even before the

implementation of the law.
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He pointed out that the 70 percent cap on the creditable input tax,[53] which had been

introduced by the E-VAT Law, dashed all hope for entrepreneurial stability.  Any business,

regardless of financial capability, was obliged to remit to the government in every quarter at

least 30 percent of the output VAT collected from customers, or roughly 3 percent of the

amount of gross sales.  He added that “with the 70 percent cap in place, the unutilized input

taxes would continue to accumulate, but the enterprise is precluded from immediate recovery

thereof.” And the longer the amount remained unutilized, the greater the depreciation in the

time value of money.

 

Likewise, he submitted that while the excess input tax would remain creditable in

succeeding quarters, the actual application would always be limited by the amount of the

output tax as a result of the 70 percent cap.   And while it might be the subject of a tax credit

certificate, Section 10 of the law (amending Section 112 of the NIRC) would not allow the

credit or refund to be done while the enterprise was operational.  At present, he said, the

refund or tax credit certificate may be issued only upon two instances: upon the zero rating or

effective zero rating of sales, and upon cancellation of the VAT registration due to retirement

from or cessation of business.

 

Arguing that the input tax was a property or property right within the purview of the due

process clause, Justice Tinga also stressed that “the BIR itself has recognized that unutilized

input VAT is one of those assets, corporate attributes or property rights that, in the event of a

merger, are transferred to the surviving corporation by operation of law. Assets would fall

under the purview of property under the due process clause x x x.”
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Justice Tinga further pointed out that the 60-month amortization period in Section 8 of

the E-VAT Law was also unconstitutional for the same reason that it “unreasonably and

severely limits the ability of an enterprise to recover its prepaid input VAT.”  This fact could

prove fatal to businesses that would just be starting and other new enterprises that would need

to buy capital goods.  Even small-to-medium enterprises would be similarly imperiled by the

70 percent cap.

 

As to the 5 percent withholding VAT on sales to the government or to any of its political

subdivisions or agencies, he contended that the provision was “supremely unwise, oppressive

and confiscatory in nature, and ruinous to private enterprise and even State development.”  He

recalled that under the NIRC, the government and its subsidiaries were already entitled to

deduct and withhold a final VAT on the purchase of goods and services, but that it was

likewise provided that the tax withheld would be creditable against the VAT liability of the

seller or contractor.  That mechanism was deleted by the E-VAT Law. 

 

With this deletion, the private enterprises transacting with the government would now

be effectively compelled “to shoulder the output VAT that should have been paid by the

government in excess of 5 percent of the gross selling price, and at the same time unduly

burden the private enterprise by precluding it from applying any creditable input VAT on the

same transaction.”  Justice Tinga explained that “[w]ithout such crediting mechanism, which

allows the shifting of the VAT to only the final end user, the tax becomes a straightforward tax

on business or income.  The effect on the enterprise doing business with the government

would be that two taxes would be imposed on the income by the business derived x x x [from



the] transaction: the regular personal or corporate income tax on such income, and this final

withholding tax of 5 percent.”

 

Justice Nazario’s Opinion 
         

Justice Minita V. Chico-Nazario concurred in full with the ponencia.  In addition, she

expressed the following views:
 

(1)               “[I]t is more prudent for th[e] Court to remain conservative and to continue
its adherence to the enrolled bill doctrine, for to abandon the said doctrine would be to
open a Pandora’s Box, giving rise to a situation more fraught with evil and mischief.”[54]

 
(2)               “[T]he power of the Bicameral Conference Committee to reconcile or

settle the differences in the two Houses’ respective bills is not limited to the conflicting
provisions of the bills; but may include matters not found in the original bills but germane
to the purpose thereof.”

 
(3) “[T]he amendments introduced by the Bicameral Conference Committee to

non-VAT provisions of the National Internal Revenue Code of 1997 are not
unconstitutional for they are germane to the purpose of House Bills No. 3555 and 3705
and Senate Bill No. 1950, which is to raise national revenues.”

 

 

As to the Petition of the petroleum dealers in GR 168461, Justice Nazario opined that

the 70 percent cap on creditable input taxes would not deprive them of their property without

due process of law.[55]

She stated, as a final observation, that the opposition to RA 9337 was rooted, not in its

constitutionality, but rather in the wisdom of its enactment -- an issue that the Court could not

resolve. 

 

[1]      Abakada Guro Party List v. Ermita, GR No. 168056, September 1, 2005.
[2]      Chief Justice Hilario G. Davide Jr. and Justices Angelina Sandoval-Gutierrez, Renato C. Corona, Adolfo
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S. Azcuna and I voted to declare Sections 1, 2 and 3 unconstitutional. Justices Gutierrez and Corona
voted for the unconstitutionality of Sections 4, 5 and 6 -- the same provisions on the basis of which
Justices Reynato S. Puno, Consuelo Ynares-Santiago and Romeo J. Callejo Sr. voted to dismiss the
Petitions on the ground of prematurity.  The other Sections that were sought to be declared
unconstitutional were Section 8 by Justices Dante O. Tinga and Conchita Carpio Morales; Sections 10
and 11 by Justices Gutierrez and Corona; Section 12 by Justice Tinga; Section 13 by Justices Gutierrez
and Corona; Sections 14, 15, 16, 17 and 18 by the Chief Justice and Justices Gutierrez and Corona; and
Section 21 by Justices Puno, Santiago, Gutierrez, Corona, Callejo Sr., Tinga and Garcia. Justices Puno,
Santiago, Gutierrez, Callejo Sr. and Garcia voted to declare as unconstitutional the deletion by the
Bicameral Conference Committee of the “no-pass-on” provision.

[3]      In the Philippine Star of July 11, 2005, and the Philippine Daily Inquirer of July 10, 2005, Purisima was
reported to have hinted that the President had influenced the Supreme Court to issue the Temporary
Restraining Order (TRO) on the E-VAT Law to postpone its bad effects on prices, purely for the
President’s political survival.  The Court found that at the time the reports came out, Purisima “did not
controvert the truth or falsity of the statements attributed to him,” and that it was “only after the Court
issued the show-cause order [on July 12, 2005] that Purisima saw it fit to deny having uttered these
statements. By then, it was already impressed upon the public’s mind that the issuance of the TRO was
the product of machinations on the Court by the executive branch.”  Purisima did not contest the
Resolution and paid the fine accordingly.

[4]      House Bill Nos. 3555 and 3705.
[5]      Senate Bill No. 1950.
[6]      RA No. 8424, as amended.
[7]      Their Petition for Prohibition, GR No. 168056, was filed on May 27, 2005.
[8]      Their Petition for Certiorari was docketed as GR No. 168207. It was filed on June 9, 2005.
[9]      §4 imposed a 10% VAT on the sale of good and properties.
[10]     Under §5, a 10 % VAT is imposed on the importation of goods.
[11]     A 10% VAT on the sale of services and the use or lease of properties is imposed under Section 6.
[12]     This Section provides as follows: “(2) The Congress may, by law, authorize the President to fix within

specified limits, and subject to such limitations and restrictions it may impose, tariff rates, import and
export quotas, tonnage and wharfage dues, and other duties or imposts within the framework of the
national development program of the Government.”

[13]     §1 of Article III of the Constitution reads:
“Section 1. No person shall be deprived of life, liberty, or property without due process of law, nor

shall any person be denied the equal protection of the laws.”
[14]      §26(2) of Article VI of the Constitution, which provides, as follows:
        “(2) No bill passed by either House shall become a law unless it has passed three readings on separate days

and printed copies thereof in its final form have been distributed to its Members three days before its
passage, except when the President certifies to the necessity of its immediate enactment to meet a public
calamity or emergency.  Upon the last reading of a bill, no amendment thereto shall be allowed, and the vote
thereon shall be taken immediately.”

[15]      Their Petition for Prohibition was filed on June 29, 2005 and was docketed as GR No. 168461.
[16]      The new Section requires that the input tax on depreciable goods shall be amortized over 60 months if

the acquisition cost, excluding the VAT components, is more than P1 million.
[17]      Per the assailed amendment, only 70% of the input tax may be credited against the output tax.
[18]     §12 amends Section 114 (c) of the NIRC by authorizing the government or any of its political

subdivisions, instrumentalities or agencies, including government-owned and controlled corporations
(GOCCs), to deduct a 5% final withholding tax on gross payments of goods and services, which are
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subject to 10% VAT under Sections 106 (sale of goods and properties) and 108 (sale of services and use
or lease of properties) of the NIRC.

[19]     §1 of Article III of the Constitution.
[20]     This provision reads: “The rule of taxation shall be uniform and equitable.  The Congress shall evolve a

progressive system of taxation.”
[21]     GR No. 168463, a Petition for Certiorari, was filed on June 30, 2005.
[22]     Garcia filed his Petition for Certiorari and Prohibition (GR No. 168730) on July 20, 2005.
[23]     235 SCRA 630, August 25, 1994.
[24]     Under the “enrolled bill” theory, the signing of a bill by the Speaker of the House and the Senate

President and the certification of the secretaries of both houses of Congress that the bill was passed are
conclusive as to its due enactment.

[25]     Thus, on the disagreeing provisions, the BCC decided on the following changes, which were found by
the Court to be “germane” to the subjects of the provisions referred to it for reconciliation: 

1.  A compromise on the rate of VAT to be imposed through the so-called standby authority of the
President, whereby the 10% VAT wanted by the Senate is retained until certain conditions arise, at which
time the 12% VAT wanted by the House shall be imposed

2.  The deletion of the no-pass-on provision
3. A limitation or cap on the input tax credit (not more than 70% of the output tax), as well as on the

manner of computing it
4.  Amendments to other provisions of the NIRC on corporate income tax; and on franchise,

percentage and excise taxes that were found in Senate Bill 1950, with some changes as to the rate of the tax
to be imposed

 
It was observed that the disagreements between the House and the Senate versions were with

regard to (1) what rate of VAT was to be imposed; (2) whether the no-pass-on provision should apply
only to the VAT imposed on electricity generation, transmission and distribution companies (Senate
version); or should also include the VAT imposed on the sale of petroleum products, the VAT should not
be passed on to consumers (House proposal); (3) in what manner input tax credits should be limited; and
(4) whether to amend the NIRC provisions on corporate income taxes; and on percentage, franchise and
excise taxes.

[26]     It was averred that House Bill No. 3555 had proposed amendments only to Sections 106, 107, 108, 110
and 114 of the NIRC; while House Bill No. 3705 proposed amendments only to Sections 106, 107,108,
109, 110 and 111 of the NIRC.

[27]     They argued that the VAT was a tax levied on the sale, barter or exchange of goods and properties; as
well as on the sale or exchange of services, which could not be included within the purview of the
exempted delegation of tariffs under Section 28 (2), Article VI of the Constitution, which reads as
follows:

 “The Congress may, by law, authorize the President to fix within specified limits, and may impose,
tariff rates, import and export quotas, tonnage and wharfage dues, and other duties or imposts within the
framework of the national development program of the government.”

[28]     It was the position of the petitioners that -- consonant with the principles of accountability, responsibility
and transparency -- Congress should not pass to the President the decision to impose taxes.  By
mandating that the tax rate be fixed by the President upon the recommendation of the finance secretary,
the law allegedly also nullified the President’s power of control, which included the authority to set aside
and nullify the acts of the Chief Executive’s subordinate, like the finance secretary.

[29]     They contended that (1) the finance secretary was not mandated to give a favorable recommendation and
may not even give a recommendation; (2) there were no guiding standards in the law on what basis and
how the secretary would make the recommendation; and (3) any such recommendation could easily be
brushed aside by the President, since the secretary was a mere alter ego of the former; ultimately,
therefore, it was the President who would decide whether to impose the increased tax rate or not.
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[30]     These limitations or exceptions are as follows:
(1)  Delegation of tariff powers to the President under Section 28 (2) of Article VI of the Constitution
(2) Delegation of emergency powers to the President under Section 23 (2) of Article VI of the Constitution
(3)  Delegation to the people at large
(4)  Delegation to local governments
(5)  Delegation to administrative bodies

[31]     65 Phil. 56, November 16, 1937.
[32]     146 Phil. 469, October 24, 1970.
[33]     This point was argued by Petitioners Pimentel et al.  In addition, they posited that (1) the 12% rate was

unfair and unreasonable, because the people would be unsure what the applicable rate would be from
year to year; and (2) the increase, which was an incentive to the President to raise the VAT collection to
at least 2 4/5 of the GDP of the previous year, should be based on fiscal adequacy.

[34]     Implementing the NIRC, otherwise known as The Tax Reform Act of 1997.
[35]     The Court further explained:

“As amended, the use of the word final and the deletion of the word creditable exhibits Congress’s
intention to treat transactions with the government differently.  Since it has not been shown that the class
subject to the 5% final withholding tax has been unreasonably narrowed, there is no reason to invalidate the
provision.  Petitioners, as petroleum dealers, are not the only ones subjected to the 5% final withholding tax. 
It applies to all those who deal with the government.

“Moreover, the actual input tax is not totally lost or uncreditable, as petitioners believe.  Revenue
Regulations No. 14-2005 or the Consolidated Value-Added Tax Regulations 2005 issued by the BIR,
provides that should the actual input tax exceed 5% of gross payments, the excess may form part of the
cost.  Equally, should the actual input tax be less than 5%, the difference is treated as income.”

[36]     Section 116 provides as follows:
(1) A 3% percentage tax was imposed on VAT-exempt persons under Section 109(v) -- i.e.,

transactions with gross annual sales and/or receipts not exceeding P1.5 million -- so that bigger businesses
that qualify for VAT coverage and VAT-exempt taxpayers stand on equal-footing. 

(2) Excise taxes on petroleum products and natural gas were reduced. 
(3) Percentage tax on domestic carriers was removed. 
(4) Power producers were exempted from paying franchise tax.
(5) The income tax rates of corporations were increased to distribute the burden of taxation.  Thus,

Domestic, foreign, and non-resident corporations were now subject to a 35% income tax rate, from a
previous 32%.  Intercorporate dividends of non-resident foreign corporations were still subject to 15% final
withholding tax, but the tax credit allowed on the corporation’s domicile was increased to 20%. 

(6) The Philippine Amusement and Gaming Corporation (PAGCOR) were no longer exempt from
income taxes. 

(7) The sale by artists of their works or the services they performed for the production of those works
were also subject to income tax.

 
[37]     It was Justice’s Puno’s view that “[e]ven the faintest eye contact with the above provisions would reveal

that (a) both the House bill and the Senate bill prohibited the passing on to consumers of the VAT on
sales of electricity and (b) the House bill prohibited the passing on to consumers of the VAT on sales of
petroleum products while the Senate bill is silent on the prohibition.”  The BCC, he said, “cannot
override this unequivocal decision of the Senate and the House.”

[38]      I observed that “in general, the BCC has at least five options in performing its functions: (1) adopt the
House version in part or in toto, (2) adopt the Senate version in part or in toto, (3) consolidate the two
versions, (4) reject non-conflicting provisions, and (5) adopt completely new provisions not found in
either version.”  There was no procedural impediment from the changes made to the House bills, I added,
because these bills had passed three-readings and obviously also satisfied the origination requirement
under the Constitution.  As to such bills, the question to contend with was whether the Senate
amendments complied with the “germane” principle. To my mind, the “germane” principle required that
the rewriting had an “inherent logical connection” to the subject matter of the bill, not simply that it was
“relevant” or “related” to the general subject of taxation. Thus, “[w]hat may be germane in an economic
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or political sense is not necessarily germane in the legal sense.  Otherwise, any provision in the Senate
version that is entirely new and extraneous, or that is remotely or even slightly connected, to the vast and
perplexing subject of taxation, would always be germane.” 

[39]      I argued that the decision to put a cap, fix the rates, and impose a final withholding tax was intended to
harmonize or to find a compromise in settling the apparent differences in the HB 3555, which included
limits of 5 % and 11% on input tax; SB 1950 that  pegged the rates at only 5 %  and 10% and proposed
an even spread over 60 months; HB  3555, which contained provisions on the withholding of creditable
VAT at the rates of 5%, 8% , 10.5%, and 12%; and  HB 3705 that had no such equivalent amendment. 
 

[40]      I cited the following reasons:
(1) The nature of income taxes was entirely different from that of the VAT.  Income taxes are direct

taxes imposed on actual or presumed income during a given year while VAT is a direct tax on consumption.
Moreover, the former cannot be passed on to the consumer, but the latter can.

(2) “ x x x [T]axes on intercorporate dividends are final, but the input VAT is generally creditable. 
Under a final withholding tax system, the amount of income tax that is withheld by a withholding agent is
constituted as a full and final payment of the income tax due from the payee on said income.  The liability for
the tax primarily rests upon the payor as a withholding agent.  Under a creditable withholding tax system,
taxes withheld on certain payments are meant to approximate the tax that is due of the payee on said
payments.  The liability for the tax rests upon the payee who is mandated by law to still file a tax return,
report the tax base, and pay the difference between the tax withheld and the tax due.”

(3) “ x x x [I]temized deductions from gross income partake of the nature of a tax exemption.  Interest
-- which is among such deductions --  x x x is an expense item that is paid or incurred within a given taxable
year on indebtedness in connection with a taxpayer’s trade, business or exercise of profession.  x x x Interest
expenses are not allowed as credits against output VAT.  Neither are VAT-registered persons always liable for
interest.”

 
[41]      On this point, Justice Ynares-Santiago submitted thus:

“[T]he ponencia’s submission that despite its limited authority, the Bicameral Conference
Committee could ‘compromise the disagreeing provisions’ by substituting it with its own version –
clearly violate the three-reading requirement, as the committee’s version would no longer undergo
the same since it would be immediately put into vote by the respective houses.  In effect, it is not a
bill that was passed by the entire Congress but by the members of the ad hoc committee only, which
of course is constitutionally infirm.”

[42]      Justice Santiago disagreed and said that the no-amendment rule referred only to “the procedure to be
followed by each house of Congress with regard to bills initiated in each house, because “it would
relegate the no-amendment rule to a mere rule of procedure.” She opined that “the no-amendment rule
should be construed as prohibiting the Bicameral Conference Committee from introducing amendments
and modifications to non-disagreeing provisions of the House and Senate bills.  In sum, the committee
could only either adopt the version of the House bill or the Senate bill, or adopt neither.” 

[43]      Justice Gutierrez stressed the following points:
“First, it does not involve a delegation of taxing power to the local government. It is a delegation to

the President. x x x
“Second, it is not allowed by the Constitution. Section 28 (2), Article VI of the Constitution

enumerates the charges or duties, the rates of which may be fixed by the President pursuant to a law passed
by Congress. x x x

“And third, it does not relate merely to the administrative implementation of R.A. No. 9337.”
[44]      She argued as follows:

“Obviously, R.A. No. 9337 allows the President to determine for herself whether the VAT rate shall
be increased or not at all. The fulfillment of the conditions is entirely placed in her hands. If she wishes to
increase the VAT rate, all she has to do is to strictly enforce the VAT collection so as to exceed the 2 4/5%
ceiling. The same holds true with the national government deficit. She will just limit government expenses so
as not to exceed the 1 ½% ceiling. On the other hand, if she does not wish to increase the VAT rate, she may
discourage the Secretary of Finance from making the recommendation.”
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[45]      Justice Callejo cited the following differences:
            “1.  Unlike the US Federal Constitution, [the 1987 Philippine] Constitution prescribes the ‘three-
reading’ rule or that no bill shall become a law unless it shall have been read on three separate days in each
house except when its urgency is certified by the President.”

“2.  Unlike the US Federal Constitution, our Constitution prescribes the ‘no-amendment’ rule or that
no amendments shall be allowed upon the last reading of the bill.“

[46]      He explained thus:
“The proscription on amendments upon the last reading is intended to subject all bills and their

amendments to intensive deliberation by the legislators and the ample ventilation of issues to afford the
public an opportunity to express their opinions or objections thereon.  Analogously, it is said that the “three-
reading rule” operates “as a self-binding mechanism that allows the legislature to guard against the
consequences of its own future passions, myopia, or herd behavior. By requiring that bills be read and
debated on successive days, legislature may anticipate and forestall future occasions on which it will be
seized by deliberative pathologies.”

[47]      He said that this proposition still applied, as may be gleaned from the text of Sections 88 and 89 of Rule
XIV of the Rules of the House of Representatives; and Section 35 of Rule XII of the Rules of the Senate.

[48]      The figures provided during the Oral Arguments were the gross domestic product, P5.3 trillion; tax
effort of the present VAT, 1.5%; and national budgetary deficit against the GDP, 3%.

[49]      He explained:
“Now, in realistic terms, considering the short time-frame given, the only practicable way that the

present deficit of the national government can be reduced  to 1 ½% or lower, thus preventing condition (ii)
from happening, is to increase the tax effort, which mainly has to come from the E-VAT. But increasing the
tax effort through the E-VAT, to the extent needed to reduce the national deficit to 1 ½% or less, will trigger
the happening of condition (i) under the law. Thus, the happening of condition (i) or condition (ii) is in reality
certain and unavoidable, as of January 1, 2006.

x x x                 x x x                 x x x
“What is the result of this?  The result is that in reality, the law does not impose any condition, or the

rate increase thereunder, from 10% to 12%, effective January 1, 2006, is unconditional. For a condition is an
event that may or may not happen, or one whose occurrence is uncertain. Now while condition (i) is indeed
uncertain and condition (ii) is likewise uncertain, the combination of both makes the occurrence of one of
them certain.”

[50]      Petitioners argued that those measures were unconstitutional for violating the rule against amendments
after the third reading and the rule that tax measures must originate exclusively in the House of
Representatives (Secs. 24 and 26[2] of Art. VI of the Constitution).

[51]      On this point, he emphasized that the situation in the E-VAT case must be differentiated from that in
Southern Cross v. PHILCEMCOR (434 SCRA 65, July 8, 2005), wherein he noted that the Tariff
Commission and the Department of Trade and Industry (DTI) secretary may be regarded as agents of
Congress for the purpose of imposing safeguard measures. While Section 28(2) of Article VI of the
Constitution allowed Congress to delegate to the President the power to impose tariffs and imposts,
subject to limitations and restrictions as may be ordained by Congress, no such constitutional
authorization existed in the case of taxes.  In this case, whatever “agency” can be appreciated would have
a severely limited capacity encompassing only the administration, not the enactment, of the tax measure.

[52]      Justice Tinga disagreed with my position that the provisions that were not “legally germane” should be
stricken down.  His contrary view was that “[t]he legal notion of germaneness is just but one component,
along with other factors such as economics and politics, which guides the Bicameral Conference
Committee, or the legislature for that matter, in the enactment of laws.”  He added that the “mere fact
that the law is popularly known as the E-VAT Law, or that most of its provisions pertain to the VAT, or
indirect taxes, does not mean that any and all amendments which are introduced by the Bicameral
Conference Committee must pertain to the VAT system.”

[53]      §8 of RA 9337, amending Section 110(A) of the NIRC.
[54]      She said that the following scenario could erupt if the doctrine were to be abandoned:

 “Statutes enacted by Congress may not attain finality or conclusiveness unless declared so by this

http://www.cjpanganiban.ph/htdocs/books/renaissance/Ch_16_Abakada.htm#_ftnref45
http://www.cjpanganiban.ph/htdocs/books/renaissance/Ch_16_Abakada.htm#_ftnref46
http://www.cjpanganiban.ph/htdocs/books/renaissance/Ch_16_Abakada.htm#_ftnref47
http://www.cjpanganiban.ph/htdocs/books/renaissance/Ch_16_Abakada.htm#_ftnref48
http://www.cjpanganiban.ph/htdocs/books/renaissance/Ch_16_Abakada.htm#_ftnref49
http://www.cjpanganiban.ph/htdocs/books/renaissance/Ch_16_Abakada.htm#_ftnref50
http://www.cjpanganiban.ph/htdocs/books/renaissance/Ch_16_Abakada.htm#_ftnref51
http://www.cjpanganiban.ph/htdocs/books/renaissance/Ch_16_Abakada.htm#_ftnref52
http://www.cjpanganiban.ph/htdocs/books/renaissance/Ch_16_Abakada.htm#_ftnref53
http://www.cjpanganiban.ph/htdocs/books/renaissance/Ch_16_Abakada.htm#_ftnref54


Court.   This would undermine the authority of our statutes because despite having been signed and certified
by the designated officers of Congress, their validity would still be in doubt and their implementation would
be greatly hampered by allegations of irregularities in their passage by the Legislature.  Such an uncertainty
in the statutes would indubitably result in confusion and disorder.”

[55]     She gave the following reasons:
 First, “the input VAT is not a property to which the taxpayer has vested rights.” It had not been

acquired by the taxpayer for valuable consideration. It followed that the crediting of the input VAT against the
output VAT was a statutory privilege, granted by Section 110 of the National Internal Revenue Code of 1997. 
As such, the privilege may be amended.  Thus, the “amendment of Section 110 of the National Internal
Revenue Code of 1997 by Rep. Act No. 9337, which imposed the 70% cap on input VAT credits, is a
legitimate exercise by Congress of  its law-making power.” 

Second, “assuming for the sake of argument, that the input VAT credit is indeed a property, the
petroleum dealers’ right thereto has not vested.” For that matter, she recalled that prior to RA No. 9337, the
petroleum dealers had no input VAT credits; hence, they had no such property called input VAT credits.  “It is
only rational, therefore, that they cannot acquire vested rights to the use of such input VAT credits when they
were never entitled to such credits in the first place, at least, not until Rep. Act No. 9337.”

Third, although the petroleum dealers presented figures and computations to support their
contention that the cap shall lead to the demise of their businesses, they failed to establish what the average
ratio of their input VAT is vis-à-vis their output VAT per quarter. She said that “the figures and computations
presented before th[e] Court by the petroleum dealers, particularly the supposed quarterly profit and loss
statement of a ‘typical dealer’” were “merely self-serving and unsubstantiated” since their source had not
been established.    Even granting that they represent the financial standing of petroleum dealers, the
introduction and application thereto of the VAT factor would be “nothing more than an anticipated damage --
an injury that may or may not happen.”  Thus, to resolve the petition on this basis would be premature, she
added.

 Fourth, the contention that the petroleum dealers cannot pass on to the consumers the VAT burden
and increase the prices of their goods is, as Churchill v. Concepcion (34 Phil. 969, September 22, 1916) had
put it, “purely hypothetical,  based entirely upon the opinion of the plaintiffs, unsupported by actual test x x x.”
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