
 

 Chapter 19

The Senate v. Ermita:The Senate v. Ermita:
Validity of  EO 464 Barring Executive
Officials from Appearing in Congress*

 

The Facts

 
On September 28, 2005, the President issued Executive Order (EO) No. 464,[1]

which took effect immediately.[2]  The salient provisions of  the Order are as follows:
 
            “SECTION 1. Appearance by Heads of Departments Before Congress. – In
accordance with Article VI, Section 22 of the Constitution and to implement the
Constitutional provisions on the separation of powers between co-equal branches of the
government, all heads of departments of the Executive Branch of the government
shall secure the consent of the President prior to appearing before either House of
Congress. When the security of the State or the public interest so requires and the
President so states in writing, the appearance shall only be conducted in executive session.

 

            “SECTION. 2. Nature, Scope and Coverage of Executive Privilege. --
 
            “(a) Nature and Scope. - The rule of confidentiality based on executive privilege is
fundamental to the operation of government and rooted in the separation of powers under
the Constitution (Almonte vs. Vasquez, G.R. No. 95367, 23 May 1995). Further, Republic
Act No. 6713 or the Code of Conduct and Ethical Standards for Public Officials and
Employees provides that Public Officials and Employees shall not use or divulge
confidential or classified information officially known to them by reason of their office and
not made available to the public to prejudice the public interest.
 
            “Executive privilege covers all confidential or classified information between the
President and the public officers covered by this executive order, including:
 

                                             i.            Conversations and correspondence between the President and the public official covered
by this executive order (Almonte vs. Vasquez G.R. No. 95367, 23 May 1995; Chavez v.
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Public Estates Authority, G.R. No. 133250, 9 July 2002);
                                           ii.            Military, diplomatic and other national security matters which in the interest of national

security should not be divulged (Almonte vs. Vasquez, G.R. No. 95367, 23 May 1995;
Chavez v. Presidential Commission on Good Government, G.R. No. 130716, 9 December
1998).

                                          iii.            Information between inter-government agencies prior to the conclusion of treaties and
executive agreements (Chavez v. Presidential Commission on Good Government, G.R. No.
130716, 9 December 1998);

                                          iv.            Discussion in closed-door Cabinet meetings (Chavez v. Presidential Commission on Good
Government, G.R. No. 130716, 9 December 1998);

                                            v.            Matters affecting national security and public order (Chavez v. Public Estates Authority,
G.R. No. 133250, 9 July 2002).

 
“(b) Who are covered. – The following are covered by this executive order:
 

                                             i.            Senior officials of executive departments who in the judgment of the department heads
are covered by the executive privilege;

                                           ii.            Generals and flag officers of the Armed Forces of the Philippines and such other officers
who in the judgment of the Chief of Staff are covered by the executive privilege;

                                          iii.            Philippine National Police (PNP) officers with rank of chief superintendent or higher and
such other officers who in the judgment of the Chief of the PNP are covered by the executive
privilege;

                                          iv.            Senior national security officials who in the judgment of the National Security Adviser are
covered by the executive privilege; and

                                            v.            Such other officers as may be determined by the President. 
 
            “SECTION 3. Appearance of Other Public Officials Before Congress. – All public officials
enumerated in Section 2 (b) hereof shall secure prior consent of the President prior to appearing
before either House of Congress to ensure the observance of the principle of separation of powers,
adherence to the rule on executive privilege and respect for the rights of public officials appearing in
inquiries in aid of legislation.”  (Emphasis and underscoring supplied)
 

 
 

Invoking EO 464, several executive and military officials declined to appear

before several Senate Committee hearings in the third quarter of  2005 and the first

quarter of  2006.  The hearings were called by the Senate to investigate allegations of

 presidential electoral fraud, irregularities in the North Rail project, and

mismanagement and misuse of  fertilizer funds.

 



          The senators claimed that EO 464 virtually rendered the Senate inutile. 

Allegedly, without its power to investigate, it could not perform its legislative duties

properly.  Hence, the Senate and several senators filed the consolidated Petitions for

Certiorari and Prohibition, assailing EO 464 for being unconstitutional.

 

Petitioners argued that the Executive Order violated the following constitutional

provisions:  Article VI, Sections 1,[3] 21[4] and 22[5]; Article XI, Section 1[6]; Article III,

Sections 4[7] and 7[8]; Article XIII, Section 16 [9]; and Article II, Section 28.[10]

  

The Issues

  

The Court synthesized the issues as follows:

 

1. Whether Executive Order 464 contravened the power of  inquiry vested in

Congress

 

2. Whether EO 464 violated the right of  the people to information on matters

of  public concern

 

3. Whether respondents committed grave abuse of  discretion in implementing

Executive Order 464 prior to its publication in a newspaper of  general

circulation

 

The Court’s Ruling

  

Procedural IssuesProcedural Issues

 

          The Court, in a 14-0 unanimous Decision written by Justice Conchita Carpio-

Morales,[11] disposed first of the issues on standing and existence of  actual case
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and controversy.

 

It ruled that the Senate, including the latter’s individual members, had a

substantial and direct interest in the outcome of  the controversy and was the proper

party to assail the constitutionality of  EO 464.  Legislators had the standing to

maintain as inviolate the prerogatives, powers and privileges vested by the

Constitution in their offices; and they were allowed to sue to question the validity of

any official action that allegedly infringed upon their prerogatives as legislators.[12]

 

In the same vein, Party-List Representatives Satur Ocampo, Teodoro Casiño,

Joel Virador (all of  Bayan Muna), Crispin Beltran, Rafael Mariano (both of

Anakpawis), and Liza Maza (Gabriela) had legal standing to question the

constitutionality of  Executive Order 464.  Sufficient was the claim that EO 464

infringed on their constitutional rights and duties as members of  Congress to conduct

investigations in aid of  legislation and to perform oversight functions in the

implementation of  laws.

 

          The national party-list group Bayan Muna likewise met the required standing, as

it had three seats in the House of  Representatives and was therefore entitled to

participate in the legislative process.  Allowing its participation was consonant with the

declared policy underlying the party-list system.[13] 

        

  It is well-settled that when suing as citizens, petitioners must show their direct

and personal interest in assailing the constitutionality of  laws, presidential decrees,

orders, and other regulations.  Thus, Petitioner PDP-Laban, which was not a party-list

group, had no standing in this case.  Its allegation that EO 464 hampered its legislative

agenda was vague and uncertain, and at best only a “generalized interest” that the

party shared with the other political parties.  Concrete injury, whether actual or

threatened, was an indispensable element of  a dispute capable of  judicial resolution.
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[14] 

 

          On the presence of  an actual case or controversy, respondents asserted that the

President had not withheld her consent or prohibited the appearance of  the officials

concerned.  The Court ruled that Executive Order 464 did not require either a

deliberate withholding of  consent or an express prohibition issuing from the

President.  As its implementation had already resulted in the nonappearance of

officials invited to the Senate hearings, it would have made no sense to wait for any

further event before considering the present case ripe for adjudication.  It would have

been sheer abandonment of  duty if  the Court had refrained from passing on the

constitutionality of  the executive order.

 

Substantive Issue: Substantive Issue: 

Constitutionality ofConstitutionality of

Executive Order 464Executive Order 464

 

          The Court recognized two distinct powers of  the legislature under the

Constitution, specifically provided in Article VI, Sections 21 and 22, which I quote:

         

          “SEC. 21.  The Senate or the House of Representatives or any of its respective

committees may conduct inquiries in aid of legislation in accordance with its duly published
rules of procedure.  The rights of persons appearing in or affected by such inquiries shall be
respected.
 

“SEC. 22.  The heads of departments may upon their own initiative, with the consent
of the President, or upon the request of either house, as the rules of each house shall
provide, appear before and be heard by such house on any matter pertaining to their
departments.  Written questions shall be submitted to the president of the senate or the
speaker of the house of representatives at least three days before their scheduled
appearance.  Interpellations shall not be limited to written questions, but may cover matters
related thereto.  When the security of the state or the public interest so requires and the
President so states in writing, the appearance shall be conducted in executive session.”
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Question HourQuestion Hour

 

          Section 21 deals with the power of  either house of  Congress to conduct

“inquiries in aid of  legislation”; Section 22, with the “Question Hour.”

 

          The deliberations of  the Constitutional Commission reveal that the framers

were aware that the two provisions involved distinct functions of Congress.[15]  While

attendance of  executive officials during the Question Hour was meant to be

discretionary, it was compulsory in inquiries in aid of  legislation. 

 

          In the context of  a parliamentary system of  government, the Question Hour

has a definite meaning.  It is a period of  confrontation initiated by Parliament to hold

the Prime Minister and the other ministers accountable for their acts and the

operation of  the government.[16]  Our present Constitution removed the mandatory

nature of  appearance during the question hour, so as to conform more fully to our

presidential system of separation of  powers.[17]  Since Sections 1 and 2(a) of  EO 464

referred only to Section 22 of  Article VI of  the Constitution, the Court upheld their

validity.

 

Inquiries in AidInquiries in Aid

of Legislationof Legislation

  

  

                    Sections 2(b) and 3 of  EO 464, however, were invalidated because they unduly

curtailed congressional power “in aid of  legislation” guaranteed by Section 21 of

Article VI of  the Constitution.

         

Arnault v. Nazareno[18] held that this power of  inquiry was coextensive with the
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power to legislate.  The operation of  the government, being a legitimate subject for

legislation, was a proper subject for investigation.  The power of  inquiry was

grounded on the necessity of  the information to the legislative process.

 

Like all governmental powers, however, the right of  Congress to conduct

inquiries in aid of  legislation is susceptible to abuse.  Hence, this right may be subject

to judicial review, pursuant to the Court’s certiorari powers under Section 1 of  Article

VIII of  the Constitution.

 

As noted in Bengzon v. Senate Blue Ribbon Committee,[19] an inquiry may not actually

be in aid of  legislation and, thus, beyond the constitutional power of Congress.  An

inquiry cannot usurp judicial functions.  Accordingly, Congress may indicate in its

invitation the possibly needed statute that prompted the need for the inquiry.  The

invitation should also indicate the subject and the questions relative to and in

furtherance of  the inquiry.

 

Section 21 of  Article VI of  the Constitution likewise establishes crucial

safeguards for the legislative power of  inquiry.  This provision requires that the

inquiry be done in accordance with the duly published rules of  procedure of  the

Senate or the House of  Representatives.  It also mandates that the Bill of Rights

governing the rights of  persons appearing in or affected by an inquiry be respected.

 

Executive PrivilegeExecutive Privilege

 

          Even when an inquiry is in aid of  legislation, executive officials may still be

exempted from testifying under the rubric of  “executive privilege” -- an exemption

claimed prominently in Executive Order 464.[20]

 

          Schwartz defines executive privilege as “the power of  the Government to
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withhold information from the public, the courts, and the Congress.”[21]  Similarly,

Rozell defines the privilege as “the right of  the President and high-level executive

branch officers to withhold information from Congress, the courts, and ultimately the

public.”[22]  Black’s Law Dictionary is similarly instructive regarding the scope of  the

doctrine:

 
            “This privilege, based on the constitutional doctrine of separation of powers,
exempts the executive from disclosure requirements applicable to the ordinary citizen or
organization where such exemption is necessary to the discharge of highly important
executive responsibilities involved in maintaining governmental operations, and extends
not only to military and diplomatic secrets but also to documents integral to an appropriate
exercise of the executive’ domestic decisional and policy making functions, that is, those
documents reflecting the frank expression necessary in intra-governmental advisory and

deliberative communications.”[23]  (Emphasis and underscoring supplied.)
 

 
In U.S. v. Nixon,[24] which was decided in the United States in 1974, the U.S.

President was required by a district court to produce certain tapes and documents

relating to the Watergate investigations.  The U.S. Supreme Court held that, despite the

absence of any explicit reference to a privilege of  confidentiality in the U.S.

Constitution, that privilege was constitutionally allowable.  The Court nonetheless

rejected Nixon’s specific claim of  privilege, after balancing it against public interest in

the fair administration of  criminal justice. 

 

          In the Philippines, the doctrine of  executive privilege was recognized by the

Supreme Court in Almonte v. Vasquez,[25]  as follows: 
 
            “The expectation of a President to the confidentiality of his conversations and
correspondences, like the claim of confidentiality of judicial deliberations, for
example, has all the values to which we accord deference for the privacy of all citizens and,
added to those values, is the necessity for protection of the public interest in candid,
objective, and even blunt or harsh opinions in Presidential decision-making.  A President
and those who assist him must be free to explore alternatives in the process of shaping
policies and making decisions and to do so in a way many would be unwilling to express
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except privately.  These are the considerations justifying a presumptive privilege for
Presidential communications.  The privilege is fundamental to the operation of
government and inextricably rooted in the separation of powers under the
Constitution x x x. ”  (Emphasis and underscoring supplied.)

 
         
          Almonte involved a subpoena duces tecum issued by the ombudsman against the

petitioners in that case.  It did not involve, as expressly stated in the Decision, the

right of  the people to information.[26]  Nonetheless, the Court  recognized certain

types of  information that the government could withhold from the public, thus

acknowledging that executive privilege may be claimed against the citizens’ demand

for information.

 

          From the above discussion, a clear principle emerges.  Executive privilege --

whether asserted against Congress, the courts, or the public -- is recognized only in

relation to certain types of  information, particularly those of  a sensitive character. 

While executive privilege is a constitutional concept, claiming it may or may not be

valid, depending on the ground invoked to justify it and the context in which it is

made.  Absent is any recognition that executive officials, merely by being such, are

exempt from the duty to disclose information.  Indeed, the extraordinary character

of  the exemption inclines heavily against executive secrecy and in favor of

disclosure.

 

Exemption from Inquir yExemption from Inquir y

in Aid of  Legislationin Aid of  Legislation

 

         

          The only way for department heads to be exempted from an investigation

in aid of  legislation is a valid claim of  executive privilege.  They are not

exempt by the mere fact that they are department heads.  Only one executive
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official may be absolutely exempted from this power — the President in whom

executive power is vested and is thus beyond the reach of Congress except through

impeachment.

 

          By the same token, members of  the Supreme Court are also exempt from this

legislative inquiry.  Unlike the Presidency, judicial power is vested in a collegial body;

hence, each member is exempt on the basis not only of  the principle of  separation of

powers, but also of  fiscal autonomy and the constitutional independence of  the

judiciary.  This point is not in dispute, as even the counsel for the Senate -- Sen. Joker

Arroyo – admitted, upon interpellation by the Chief  Justice during the Oral Argument

on the case. 

 

          Certainly, Congress has the right to know why the executive considers the

requested information privileged.  It does not suffice merely to declare that the

President, or an authorized head of  office, has determined it to be so; and that the

President has not overturned that determination. 

 

          Being a claim of  exemption from an obligation to disclose information, a claim

of  privilege must be clearly asserted.  Absent any statement of  its specific basis, there

is no way of  determining whether it falls under any of the traditional privileges; or

whether, given the circumstances in which it is made, it should be respected.[27] 

Moreover, due respect for a coequal branch of  government demands no less than a

clear statement of  the grounds for a claim of  privilege.  Upon the other hand,

Congress must not require the executive to state the reasons for the claim with such

particularity as to compel disclosure of  the information that the privilege is meant to

protect.[28]  A useful analogy in determining the requisite degree of  particularity would

be the privilege against self-incrimination. 

 

A claim of  privilege under Section 3 of  EO 464 in relation to Section 2(b) is
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thus invalid per se.  It is woefully insufficient for Congress to determine whether the

withholding of  information is justified under the circumstances of  each case.  It

severely frustrates the congressional power of  inquiry.  Section 2(b) in relation to

Section 3 virtually allows the President to authorize claims of  privilege by mere

silence. 

 

          In the light of  the highly exceptional nature of  the privilege, limiting to the

President the power to invoke it has been found by the Court to be essential.  The

Chief  Executive may, of  course, authorize the executive secretary to invoke the

privilege on the former’s behalf.  In this case, the executive secretary must state that

the authority is “By order of  the President.”

 

It follows, therefore, that an official being summoned by Congress on a matter

that may be covered by executive privilege must be afforded reasonable time to inform

the President or the executive secretary of  the possible need for such invocation.  It is

necessary also to provide either of  them a fair opportunity to consider whether the

matter indeed calls for a claim of executive privilege.  If, after the lapse of  a reasonable

time, neither one invokes the privilege, Congress is no longer bound to respect the

failure of  the official to appear before it and may then compel that official’s

appearance.

  

Right to InformationRight to Information

 

          Executive Order 464 concerns only the demands of  Congress for the

appearance of executive officials in the hearings conducted by it, and not the demands

of citizens for information pursuant to their right to information on matters of public

concern.

 

          The demand of  citizens for the production of  documents pursuant to their



right to information does not have the same obligatory force as a subpoena duces

tecum issued by Congress.  Neither does the right to information grant citizens the

power to exact testimony from government officials. 

 

          Investigations in aid of  legislation, though, are generally conducted in public.

To the extent that any executive issuance tending unduly to limit disclosures of

information in those investigations necessarily deprives the people of  information

that, being in aid of  legislation, is presumed to be a matter of  public concern.  The

citizens are thereby denied access to information.

 

Resolution on the Motions for Reconsideration

 

          Respondents and Petitioner PDP-Laban filed separate Motions for

Reconsideration.            Respondents anchored their Motion on the non-publication

of  “Senate Rules of Procedure Governing Inquiries in Aid of  Legislation.” 

 

          The Court held, however, that the non-publication had no bearing on the

validity of  EO 464, which related to the question hour and the executive privilege. 

The President’s prohibition on executive officials from appearing before Congress, on

the ground of  lack of  published rules of procedure, would constitute a claim to

protection under the due process clause.  EO 464, however, was based solely on

executive privilege.

 

          Respondents further argued that the executive order was “for practical

purposes,” since the President would no longer be able to object to a question the

moment it was asked by Congress; thus, she must be allowed to prohibit the

appearance of  the officials concerned, at least until she had thoroughly discussed the

matter with them.

 



          The tentative prevention, the Court said, could not be properly deemed an

exercise of  executive privilege, not even “for practical purposes.”  Any pending

discussion of  the subject of  the inquiry would precisely be to determine whether the

information sought fell under the privilege.  Before this determination, the claim of

privilege would be based only on speculation that the information sought might be

confidential.  Congress, however, could not be bound by a tenuous invocation of  the

privilege.

 

          On the PDP-Laban claim that there was no fundamental difference between

itself and Bayan Muna (whose standing was upheld by the Court), the Court said that

they had fundamental distinctions that called for contrasting rulings on their

respective standings. 

 

          First, unlike Bayan Muna, PDP-Laban was not represented in Congress as a

party-list organization.  PDP Laban’s members in Congress had been elected in their

individual capacities, to represent their constituents in their respective legislative

districts.  Bayan Muna members were in Congress precisely to represent their party,

which had been voted as such in the elections.  Second, the rights of  Bayan Muna

representatives were so intertwined with the party’s right to representation that, in the

event they changed their party affiliation during their term of  office, they would have

to forfeit their seats.  This rule did not apply to PDP-Laban members in Congress.

 

          Thus, the Court denied both Motions for Reconsideration with finality in a

Resolution promulgated on July 14, 2006.

 

Separate Opinion of  JusticeSeparate Opinion of  Justice TingaTinga

 

          In his Separate Opinion on the Resolution denying reconsideration, Justice

Tinga opined that EO 464 did not conform to the usual mode of  executive orders, as



defined in the Administrative Code.  Instead, the executive order was a series of

instructions by the President to the members of  the executive branch, consistent with

the presidential power of  executive control.  In particular, Section 3 was an instruction

to the officials covered under Section 2(b) -- not to other persons, especially those

outside the executive branch -- that they secure the consent of  the President before

appearing before either chamber of  Congress. 

 

          The power of  executive control guarantees the President the right to issue

instructions to members of  the executive branch.  In that light, Section 3 was valid on

its face and did not ipso facto provoke the claim of executive privilege.  It was the actual

refusal of  the Chief  Executive to extend consent to the appearance that had triggered

the claim. But her authority to withhold her consent was drawn from the general

principle of executive control. Even without EO 464, she could very well order a

member of the executive department not to appear before Congress, or any other

body for that matter. Nonetheless, such exercise of  executive control would not

necessarily shield it from judicial review; the proper legal predicates to the impasse

should still be spelled out.

 

          In spite of  his view that EO 464 was valid on its face, Justice Tinga believed

that its actual application, as invoked by various members of  the executive

department, had engendered consequences that could not be sanctioned by the

Constitution.  He concurred in the majority ruling that Congress was entitled to know

the particular basis of  the claim of  executive privilege. Moreover, to prevent abuse,

the claim must be formally invoked in a manner clearly stating its grounds, without

having to compel disclosure of  the information that the privilege was meant to

protect.

 

         

          Finally, Justice Tinga opined that, pursuant to the principle of  executive control,



the President need not have issued EO 464 in order to require executive officials to

secure her consent prior to appearing before Congress.  Nevertheless, the Decision

stood as a vital precedent, because the Court had also laid down the standards for

compelling executive officials to appear before the legislature, as well as for the proper

invocation of  the claim of  executive privilege.

 

* GR Nos. 169777, 169659, 169660, 169667, 169834 & 171246, April 20, 2006, per Carpio Morales,
J.
           
[1]           “Ensuring Observance Of The Principle Of Separation Of Powers, Adherence To The Rule

On Executive Privilege And Respect For The Rights Of Public Officials Appearing In
Legislative Inquiries In Aid of Legislation Under The Constitution, And For Other Purposes.”

[2]           EXECUTIVE ORDER No. 464, Sec. 6.
[3]           “Sec. 1. The legislative power shall be vested in the Congress of the Philippines which shall

consist of a Senate and a House of Representatives, except to the extent reserved to the people
by the provision on initiative and referendum.”

[4]           “Sec. 21. The Senate or the House of Representatives or any of its respective committees may
conduct inquiries in aid of legislation in accordance with its duly published rules of procedure. 
The rights of persons appearing in or affected by such inquiries shall be respected.”

[5]           “Sec. 22. The heads of departments may upon their own initiative, with the consent of the
President, or upon the request of either House, as the rules of each House shall provide, appear
before and be heard by such House on any matter pertaining to their departments.  Written
questions shall be submitted to the President of the Senate or the Speaker of the House of
Representatives at least three days before their scheduled appearance.  Interpellations shall not
be limited to written questions, but may cover matters related thereto.  When the security of the
State or the public interest so requires and the President so states in writing, the appearance
shall be conducted in executive session.”

[6]           “Sec. 1. Public office is a public trust.  Public officers and employees must at all times be
accountable to the people, serve them with utmost responsibility, integrity, loyalty, and
efficiency, act with patriotism and justice, and lead modest lives.”

[7]           “Sec. 4. No law shall be passed abridging the freedom of speech, of expression, or of the
press, or the right of the people peaceably to assemble and petition the government for redress
of grievances.”

[8]           “Sec. 7. The right of the people to information on matters of public concern shall be
recognized.  Access to official records, and to documents, and papers pertaining to official acts,
transactions, or decisions, as well as to government research data used as basis for policy
development, shall be afforded the citizen, subject to such limitations as may be provided by
law.”

[9]           “Sec. 16. The right of the people and their organizations to effective and reasonable
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participation at all levels of social, political, and economic decision-making shall not be
abridged.  The State shall, by law, facilitate the establishment of adequate consultation
mechanisms.”

[10]          “Sec. 28. Subject to reasonable conditions prescribed by law, the State adopts and
implements a policy of full public disclosure of all its transactions involving public interest.”

[11]          Only 14 justices voted, because Justice Reynato S. Puno was on leave.
[12]          Pimentel Jr., v. Executive Secretary, GR No. 158088, July 6, 2005, 462 SCRA 623, 631-632.
[13]          REPUBLIC ACT No. 7941 (The Party-List System Act), Sec. 2, reads:

          “SEC. 2. Declaration of Policy. – The State shall promote proportional
representation in the election of representatives to the House of Representatives
through a party-list system of registered national, regional and sectoral parties or
organizations or coalitions thereof, which will enable Filipino citizens belonging
to marginalized and underrepresented sectors, organizations and parties, and
who lack well-defined political constituencies but who could contribute to the
formulation and enactment of appropriate legislation that will benefit the nation
as a whole, to become members of the House of Representatives. Towards this
end, the State shall develop and guarantee a full, free and open party system in
order to attain the broadest possible representation of  party, sectoral or group
interests in the House of Representatives by enhancing their chances to
compete for and win seats in the legislature, and shall provide the simplest
scheme possible.”
(Chavez, Alternative Law Groups, Inc. (ALG, which claimed to be an
organization of citizens), and incumbent members of the IBP Board of Governors
and the IBP on behalf of its lawyer members)

[14]          GR No. 59068, Lozada v. Commission on Elections, 205 Phil. 283, 287, January 27, 1983.
[15]          CONSTITUTIONAL COMMISSION, II RECORD, 199 (July 24, 1986), 900-1 (October 12,

986).
[16]          H. MENDOZA & A. LIM, THE NEW CONSTITUTION 177 (1974).
[17]          CONSTITUTIONAL COMMISSION, II RECORD, 133 (July 23, 1986).
[18]          No. L-3820, 87 Phil 29, 46, July 18, 1950.
[19]          GR No. 89914, November 20, 1991, 203 SCRA 767.
[20]                      “WHEREAS, pursuant to the rule on executive privilege, the President and those who

assist her must be free to explore the alternatives in the process of shaping policies and making
decisions since this is fundamental to the operation of the government and is rooted in the
separation of powers under the Constitution;

x x x                x x x                x x x
                        “WHEREAS, recent events, particularly with respect to the invitation of a member of

the Cabinet by the Senate as well as various heads of offices, civilian and military, have
highlighted the need to ensure the observance of the principle of separation of powers,
adherence to the rule on executive privilege and respect for the rights of persons appearing in
such inquiries in aid of legislation and due regard to constitutional mandate; x x x”

[21]          B. Schwartz, Executive Privilege and Congressional Investigatory Power, 47 Cal. L. Rev. 3.
[22]          M. Rozell, Executive Privilege and the Modern Presidents: In Nixon’s Shadow, 83 Minn. L.
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Rev. 1069.
[23]          BLACK’S LAW DICTIONARY 569-570 (6th ed., 1991) [citing 5 USCA Sec. 552(b)(1);

Black v. Sheraton Corp. of America, DCDC, 371 F.Supp. 97, 100].
[24]          418 US 683 (1974).
[25]          GR No. 95367, 314 Phil. 150, May 23, 1995.
[26]          Id. at 166. The Decision states: “To put this case in perspective it should be stated at the

outset that it does not concern a demand by a citizen for information under the freedom of
information guarantee of the Constitution.”

[27]          Vide TRIBE, AMERICAN CONSTITUTIONAL LAW 770-1 (3rd ed., 2000).
[28]          US v. Reynolds, 345 U.S. 1, 73 S. Ct. 528, 97 L.Ed. 727, 32 A.L.R.2d 382 (1953).
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