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Estrada v. Escritor :Estrada v. Escritor :*

Religious Freedom as a
Defense in Concubinage

 
 

The Facts

 

        Complainant Alejandro Estrada filed with Judge Jose F. Caoibes Jr., presiding

judge of  Branch 253 of  the Regional Trial Court of  Las Piñas City, a sworn Letter-

Complaint dated July 27, 2000. Estrada requested an investigation of  Respondent

Soledad Escritor, the court interpreter, for living in with a man not her husband, with

whom she had a child. Complainant believed that she was committing an immoral act

that tarnished the image of  the court. He contended that she should therefore not be

allowed to remain employed in the court, as it might appear to be condoning her act.

 

          Consequently, respondent was charged with committing “disgraceful and

immoral conduct” under Book V, Title I, Chapter VI, Section 46(b)(5) of  the Revised

Administrative Code.  During the trial, she testified that when she entered the

judiciary in 1999, she was already a widow; her husband had died in 1998.  Admittedly,

more than twenty years ago, she started to have a live-in arrangement with Luciano

Quilapio Jr., with whom she had a son. At the time, she alleged, her husband who was

then still alive was himself  living with another woman.

 

          As a member of  the religious sect known as Jehovah’s Witnesses and the Watch

Tower and Bible Tract Society, however, respondent asserted that her conjugal

arrangement with Quilapio was in conformity with their religious beliefs and had the

approval of  their congregation. In fact, after ten years of  living with him, she executed
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a “Declaration of  Pledging Faithfulness” on July 28, 1991.  The declaration allowed

Jehovah’s Witnesses like her, who had been abandoned by their spouses, to enter into

marital relations with someone else. It thus made the resulting union moral and

binding within the congregation all over the world, except in countries where divorce

was allowed.

 

As laid down by the tenets of  their faith, the members required that at the time

of  the declaration, the couple could not secure the civil authorities’ approval of  the

marital relationship because of  legal impediments.  Only couples who had been

baptized and in good standing could execute the declaration, which required the

approval of  the elders of  the congregation.  As a matter of  practice, the marital status

of  the declarants and their respective spouses’ commission of  adultery were

investigated before the declarations were executed.

 

          Escritor and Quilapio made their declarations in the usual and approved form

prescribed by Jehovah’s Witnesses, approved by the elders of  the congregation where

the declarations were executed, and recorded in the Watch Tower Central Office.

 Moreover, the congregation believed that once all legal impediments for the couple

were lifted, the validity of  the declarations ceased, and the couple were obliged to

legalize their union.  In this case, although Escritor was widowed in 1998 -- a fact that,

on her part, lifted the legal impediment to marry -- her mate was still not capacitated

to remarry. Thus, their declarations remained valid.

 

In sum, therefore, insofar as the congregation was concerned, there was nothing

immoral about the conjugal arrangement between the couple, and they remained

members in good standing in the congregation.

 

The Issue

 



The issue was whether Soledad Escritor could be held administratively liable for

committing an act that was within the ambit of  her right under the religion clauses

(Article III, Section 5) of  the Constitution.

 

          The first Decision dated August 4, 2003, remanded the Complaint to the Office

of  the Court Administrator (OCA).  It also ordered the Office of  the Solicitor

General (OSG) to intervene in the case, so that the OSG could (1) examine the

sincerity and centrality of  the claimed religious belief  and practice of respondent; (2)

present evidence of  the State’s “compelling interest” to override her religious belief

and practice; and (3) show that the means the State adopted in pursuing its interest

was the least restrictive of  her religious freedom.

 

The Court’s Ruling

 

          The Court found Escritor not administratively liable.

 

          At the outset, it was clarified that the Decision dated August 4, 2003,

constituted the law of  the case.  Thus, the only issue left to be resolved was the factual

basis of  the Complaint, specifically the sincerity and centrality of  the religious belief

and practice claimed by respondent. The resolution of  this issue would allow the

government to present evidence on the State’s compelling interest to override her

religious belief  and practice.

 

          The Court reiterated the fact that, upon its finality, the Decision had to settle

the question of  what approach should be taken in construing the religion clauses; that

is, the proper test applicable in determining claims of  exemption based on freedom of

religion.  With respect to the intent and framework underlying those clauses in our

Constitution, applicable was the benevolent neutrality or accommodation test,

whether mandatory or permissive.  In deciding respondent’s plea for exemption based



on the “Free Exercise Clause,” however, the compelling-state-interest test was

applicable.

 

          The Court nevertheless revisited the highlights of  the earlier Decision; in

particular the Old World antecedents and the development of  the religion clauses in

the context of  American jurisprudence.

 

Two Opposing Strains inTwo Opposing Strains in

U.S.U.S. Jurisprudence Jurisprudence

  

          There are two opposing strains with regard to the religion clauses in U.S.

jurisprudence.  The first is the rule of  strict neutrality/strict separation.  It is

anchored on the Jeffersonian premise that a “wall of  separation” must exist to protect

the State from the Church. This approach is rigidly read. From the State, religious

institutions cannot receive aid, whether direct or indirect.  Neither can it adjust its

secular programs to alleviate the burdens they have placed on believers.

 

          A milder version of  this view has been adopted in Everson v. Board of Education,

whose emphasis is on the State’s neutrality in its relations with groups of  religious

believers and nonbelievers.  This view does not espouse any hostility to religion, but

simply holds that religion may not be used as basis for classification for purposes of

governmental action, whether the action confers rights or privileges or imposes duties

or obligations.  In other words, only secular criteria may be the basis of  the

government’s action.  The only dilemma arising from this view however is that, while

ideal, Church and State cannot be totally separate.

 

          The benevolent neutrality rule, on the other hand, recognizes that religion

plays an important role in public life. Hence, the accommodation of religion may be

allowed, not to promote any of  its favored forms, but to allow individuals and groups



to exercise their respective religions without hindrance.  The purpose is to remove a

burden from, or facilitate a persons or an institution’s exercise of, religion.

 

          The Court also discussed three seminal cases reflecting U.S. jurisprudence on

Free Exercise:  Sherbert, Yoder, and Smith.  Sherbert held that when a law of  general

application infringed religious exercise, albeit incidentally, the State interest sought to

be promoted must be so paramount and compelling as to override the free exercise

claim.  Otherwise, the Court itself  would carve out the exemption.  In Yoder, on the

other hand, the U.S. Court again ruled that religious exemption was in order,

notwithstanding any criminal penalty imposed by the law of  general application.

 

          The two cases laid out the following doctrines: (a) Free Exercise Clause claims

were subject to the heightened scrutiny or compelling interest test, if  the government

substantially burdened the exercise of  religion; (b) this test governed cases, whether

the burden was direct (the exercise of  religion triggered a criminal or civil penalty) or

indirect (as when the exercise of  religion resulted in the forfeiture of  a government

benefit).

 

          These doctrines were supplemented by Smith.  The case involved a challenge by

native Americans to an Oregon law prohibiting the use of  peyote, a hallucinogenic

substance.  Specifically, certain individuals challenged the State’s determination that

their religious use of  peyote, which had resulted in their dismissal from employment,

was a misconduct disqualifying them from receipt of  unemployment compensation

benefits.  

 

          Thus, Smith changed the test for the Free Exercise Clause.  The

strict/heightened scrutiny and the compelling justification approaches were

abandoned in the evaluation of  laws burdening religion; no matter how much they

burdened religion, neutral laws of  general applicability only had to meet the rational



basis test.

 

Types of  Accommodation UnderTypes of  Accommodation Under

the Free Exercise Clausethe Free Exercise Clause

  

          A Free Exercise claim may result in three kinds of  accommodation: (a) that

which is found to be constitutionally compelled or required by the Free Exercise

Clause; (b) that which is discretionary or legislative, or not required by the Free

Exercise Clause but nonetheless permitted by the Establishment Clause; and (c) that

which is prohibited by the religion clauses.

 

          In a nutshell, mandatory accommodation results when the court finds that

accommodation is required by the Free Exercise Clause; that is, when the court itself

carves out an exemption.  This accommodation occurs when all three conditions of

the compelling interest test are met:  a statute or government action has burdened the

claimant’s free exercise of  religion, and there is no doubt as to the sincerity of  the

religious belief; the State has failed to demonstrate a particularly important or

compelling governmental goal in preventing an exemption; and the State has failed to

demonstrate that it used the least restrictive means.

 

In these cases, the court finds that the injury to religious conscience is so great

and the advancement of  public purposes incomparable, that only indifference or

hostility can explain a refusal to make exemptions.  Thus, if  the State’s objective can

be served as well, or almost as well, by granting an exemption to those whose religious

beliefs are burdened by the regulation, the court must grant the exemption.

 

          In permissive accommodation, the court finds that the State may, but is not

required to, accommodate religious interests.

 



          Lastly, there is prohibited accommodation when the court finds no basis for a

mandatory accommodation, or it determines that legislative accommodation runs

afoul of  the Establishment or the Free Exercise Clause.  In this case, the court finds

that establishment concerns prevail over potential accommodation interests.

  

Religion Clauses inReligion Clauses in

the Philippine Contextthe Philippine Context

  

          After a survey of  illustrative cases, the Court concluded that the Philippine

Constitution mandated that the test be construed in the following manner:

 

          First, while the religion clauses of  the U.S. are the precursors to those of  the

Philippines, the benevolent neutrality/accommodation approach in the latter

jurisdiction was more pronounced and given more leeway.

 

          Second, the whole purpose of  the accommodation theory, including the notion

of mandatory accommodation, was to address the “inadvertent burdensome effect”

that an otherwise facially neutral law would have on religious exercise.  Just because

the law was criminal in nature should not bring it out of the ambit of  the Free

Exercise Clause.

 

          Third, the Court deemed that there was wisdom in accommodation, which was

the recourse of  minority religions likewise protected by the Free Exercise Clause.

 Mandatory accommodations were considered particularly necessary to protect their

adherents from the inevitable effects of  majoritarianism, which included ignorance

and indifference, as well as overt hostility to the minority.

 

          Fourth, exemption from penal laws on account of  religion was not entirely an

alien concept.  Neither would it be applied for the first time, as an exemption of  that



nature -- albeit by a legislative act -- had already been granted to Moslem polygamy

and the criminal law on bigamy.

 

          Finally, the Court considered the language of  the religion clauses vis-à-vis the

other elements of  the Bill of  Rights.  It noted that, unlike other fundamental rights --

like those pertaining to life, liberty or property -- the religion clauses were stated in

absolute terms, unqualified by the requirement of  “due process,” “unreasonableness,”

or “lawful order.”  Only the right to free speech was comparable in its absolute grant.

 Given the unequivocal and unqualified grant couched in that language, a claim of

exemption based on the Free Exercise Clause could not be simply dismissed by the

Court, solely on the premise that the law in question was a general criminal law.

 

          The point was that if  the burden was great and the sincerity of  the religious

belief  was not in question, adherence to the benevolent neutrality/accommodation

approach required that the Court make an individual determination and not dismiss

the claim outright.  The Decision emphasized, however, that the adoption of the

benevolent neutrality/ accommodation approach did not mean that exemptions ought

to be granted every time a Free Exercise claim came up.  

 

          Although benevolent neutrality was the lens through which religion clause cases

had to be viewed, the Court held that the interest of  the State should also be afforded

utmost protection. Thus, under this framework, the Court could not dismiss a claim

under the Free Exercise Clause, simply because the conduct in question offended a

law or the orthodox view.  This, precisely, was the protection afforded by the religion

clauses of  the Constitution.

  

The Compelling State Interest TestThe Compelling State Interest Test

 

          The compelling state interest test involves a three-step process. First, has the



statute created a burden on the free exercise of  religion?  Second, is there a sufficiently

compelling state interest to justify this infringement of  religious liberty? Third, has the

State, in achieving its legitimate purposes, used the least intrusive means possible, so

that free exercise has not been infringed any more than necessary to achieve its

legitimate goal?

 

          Applying this test to resolve the ultimate issue in question, the solicitor general

categorically conceded that the sincerity and centrality of  respondent’s claimed

religious belief  and practice were beyond serious doubt.  Thus, the burden shifted to

the government to demonstrate that the law or practice justified a compelling secular

objective and was the least restrictive means of achieving that objective.  

 

          This burden  the government failed to discharge. The Office of  the Solicitor

General failed to present sufficient evidence to demonstrate the gravest abuses that

could endanger “paramount interests” and limit or override respondent’s fundamental

right to religious freedom.  Neither was the government able to show that the means it

sought to achieve a legitimate State objective was the least intrusive.

 

          The government argued for the stability and sanctity of  the avowed social

institutions of  marriage and family, arguing that the so-called “Declaration of Pledging

Faithfulness” should not be recognized or given effect.  The Court, however, affirmed

that the free exercise of  religion as a fundamental right enjoyed a preferred position in

the hierarchy of  rights.  

 

          Hence, it was not enough to contend that the State’s interest was important,

because the Constitution itself  held the right to religious freedom sacred.  The

government should have articulated in specific terms the compelling nature of the

State interest involved in preventing the exemption.  As the government had failed to

do so, the Court held that for it to rule otherwise would be to emasculate the Free



Exercise Clause as a source of  right in itself.

 

          Finally, even assuming that the government had proved a compelling State

interest, it had to demonstrate further that the State had used the least intrusive means

possible.  In that way, free exercise would not be infringed any more than necessary to

achieve the legitimate goal of  the State, which which had to be achieved in a way that

imposed as little as possible on religious liberties.  Again, the solicitor general utterly

failed to prove this element of  the test.  No iota of  evidence was offered, other than

the two documents that established the sincerity of  the religious belief  of  respondent

and the fact that the agreement was an internal arrangement within her congregation.

 

          Thus, the Court found, in this particular case and under these distinct

circumstances, that Respondent Escritor’s conjugal arrangement could not be

penalized.  She had successfully made out a case for exemption from the law, based on

her fundamental right to freedom of  religion.

 

The Dissenting Opinions

 

The Carpio DissentThe Carpio Dissent

  

          Justice Antonio T. Carpio, joined by the Chief  Justice and Justices Morales and

Callejo, challenged the position of  the majority on several points.  

 

          First, deemed improper was its reliance on the obsolete Sherbert (“compelling

state interest”) test to accommodate respondent’s exemption under the Free Exercise

Clause.  The price paid was too high, when weighed against the prejudicial effect on

the sound administration of  justice and the protection of marriage and the family as

basic social institutions.  

 



          Justice Carpio vigorously argued that what should have been applied was the

Smith ruling, which had already overturned the compelling state interest test.  Smith

properly stated that the guarantee of  religious liberty, as embodied in the Free

Exercise Clause, did not require the grant of  any exemptions from generally applicable

laws to individuals whose religious practice conflicted with those laws.  Certainly, he

said, “there is a price to be paid, even by religion, for living in a constitutional

democracy.”

 

          Second, even assuming that the theory of  benevolent neutrality and the

compelling state interest test were applicable, the State had a compelling interest in

exacting the highest standard of  conduct from everyone connected with the

dispensation of  justice, from the highest magistrate to the lowest of  its personnel.

 While arguably not constituting “disgraceful and immoral conduct,” Escritor’s

cohabitation with Quilapio was a patent violation of  our penal law on concubinage

and vitiated “the integrity of  court personnel and the court itself.”

         

Equally compelling was the State’s interest in the preservation of  marriage and

the family as basic social institutions -- ultimately the public policy underlying Articles

334 and 349 of  the Revised Penal Code.  This Court had recognized in countless cases

the State’s interest in these institutions and in their protection.  

 

In dismissing the Administrative Complaint against Escritor, the majority

opinion effectively condoned and accorded a semblance of legitimacy to her patently

unlawful cohabitation with Quilapio, who in the eyes of  the law  remained married to

his legal wife.  This condonation would in fact facilitate the couple’s circumvention of

the pertinent provisions of  the Revised Penal Code on concubinage and bigamy.

 

          Third, there was not even any claim in this case that concubinage was central to

or even part of  the religious belief  of  Jehovah’s Witnesses.



 

          Closing his Dissent, Justice Carpio warned against the dangerous effect of  the

majority opinion. It could turn every religion into a separate republic and thus make it

a haven for criminal conduct that would otherwise be punishable under the laws of

the land.  “Today concubinage, tomorrow bigamy” would enjoy protection from

criminal sanction under the new doctrine foisted by the majority opinion.  

 

          He then voted to impose a penalty of  suspension on Respondent Escritor for

six months and one day without pay, for conduct prejudicial to the best interest of  the

service.  The suspension however, would immediately be lifted upon her manifestation

to this Court that she had ceased cohabiting with Quilapio.  Moreover, respondent

was warned that her continued cohabitation with him, during or after her suspension

and while his marriage with his legal wife still subsisted, would merit the penalty of

dismissal from the service.

 

The Santiago DissentThe Santiago Dissent

 

 

          The Dissent of  Justice Consuelo Ynares-Santiago took issue with the majority

finding that, under the circumstances, Escritor’s conjugal arrangement did not

constitute disgraceful and immoral conduct.  Saying the issue was legal, not religious,

she voted against dismissing the Administrative Complaint filed against respondent.

 

          The ascertainment of  what was moral or immoral called for the discovery of

contemporary community standards.  The inescapable fact in this case, though, was

the commission of  acts defined as criminal under penal law.  Reciting a plethora of

cases in which the Court had upheld exacting standards for judiciary employees, the

Dissent concluded that respondent had been charged not as a Jehovah’s Witness, but

in her capacity as a court employee.  Involved in this case were two persons who had



started to live together in an ostensible marital relationship while still married to other

persons.  Respondent mistakenly invoked her constitutional right to religious freedom.

 

Well-established was the fact that, through its enactment of  the Revised Penal

Code, the legislature made cohabitation with a woman who was not one’s wife a crime.

 The legislature had also deemed it fit to enact the Civil Service Law, which was given

general application.  

 

Justice Santiago believed that the relationship of Escritor with Quilapio was

illicit and immoral, notwithstanding the supposed imprimatur given by their religion.

 Accordingly, Justice Santiago concluded, respondent should have been held

administratively liable.

*           AM No. P-02-1651, June 22, 2006, penned by Justice Reynato S. Puno, concurred in by Justices
Leonardo A. Quisumbing, Angelina Sandoval-Gutierrez, Ma. Alicia Austria-Martinez, Renato C.
Corona, Adolfo S. Azcuna, Dante O. Tinga, Minita V. Chico-Nazario, and Cancio C. Garcia. 
Separate Dissents were written by Justices Consuelo Ynares-Santiago and Antonio T. Carpio; the
latter was joined by Chief  Justice Artemio V. Panganiban and Justices Romeo J. Callejo Sr. and
Conchita Carpio Morales.  Justice Presbitero J. Velasco Jr. took no part.
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