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Didipio v. Gozun:Didipio v. Gozun:*

Constitutionality of  the Mining Act:

A Reprise

 

The Facts

 
          On June 20, 1994, before the passage of  Republic Act 7042 (The Philippine

Mining Act of  1995), President Fidel V. Ramos executed a Financial and Technical

Assistance Agreement (FTAA) with Arimco Mining Corporation (AMC), over a total

land area of  37,000 hectares covering the provinces of  Nueva Vizcaya and Quirino. 

Included in that area was Barangay Didipio, Kasibu, Nueva Vizcaya. 

 

          Subsequently, AMC consolidated with Climax Mining Limited to form a single

company that did business under the new name of  Climax-Arimco Mining

Corporation (CAMC), of  which the controlling 99 percent of  stockholders were

Australian nationals. 

 

          On September 7, 2001, counsels for petitioners filed a demand letter addressed

to then Secretary Heherson Alvarez of  the Department of  Environment and Natural

Resources (DENR), seeking cancellation of  the CAMC FTAA for the primary reason

that Republic Act 7942 and its Implementing Rules and Regulations (IRR)-

Department Administrative Order (DAO) No. 96-40 were unconstitutional.  This

letter was referred to the panel of  arbitrators of the Mines and Geosciences Bureau

(MGB), Regional Office No. 2, Tuguegarao, Cagayan, for further action.  The MGB

eventually rejected the demand.
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          Petitioners thus filed the present Petition for Prohibition and Mandamus.  They

prayed that the Court issue an order (1) enjoining public respondent from acting on

any application for an FTAA; (2) declaring the Philippine Mining Act of  1995 and its

IRR unconstitutional; and (3) canceling the FTAA issued to CAMC.

 

The Issues

 

          The parties raised two sets of  issues.  The first was procedural:  Was the issue

of  eminent domain a justiciable controversy?  Did petitioners have a legal standing to

file the case?

 

          The second set of  issues was substantive in character:  Did Section 76 of

Republic Act 7942 allow the unlawful taking of  private property for private purpose? 

Did the assailed law and its IRR encroach on the power of  the trial courts to

determine just compensation, inasmuch as that determination was cognizable only by

the panel of  arbitrators?  Did the Mining Act make it possible for FTAA contracts to

cede over to a fully foreign-owned corporation full control and management of

mining enterprises, resulting in the alleged reduction of  the State to a passive

regulator, dependent on submitted plans and reports and having only weak review and

audit powers?  Were foreign corporations barred from making decisions on the

conduct of  operations and the management of  the mining project?  Were service

contracts prohibited?

 

          The Court’s Decision, penned by Justice Minita V. Chico-Nazario,[1] brushed

aside the procedural objections and answered all the substantive questions in the

negative.

 

Procedural Issues

 

http://www.cjpanganiban.ph/htdocs/books/liberty/part2/ch27.htm#_ftn2


          Respondents maintained that the issue of  eminent domain was not ripe for

adjudication, because petitioners failed to allege that the latter’s properties had actually

been taken by CAMC.  Neither did petitioners allege that their property rights had

been endangered or were in danger on account of  the corporation’s FTAA. 

Dismissing this issue, the Court held that there was a live controversy involving a clash

of  legal rights, because Republic Act 7942 had been enacted, DAO 96-40 approved,

and FTAAs entered into.

 

The FTAA holders were already operating in various provinces of  the country. 

Among them was CAMC, which operated in various provinces of  Nueva Vizcaya and

Quirino.  As a result of  the CAMC FTAA in those places, numerous individuals,

including petitioners, were in danger of  being ousted from their landholdings.  In this

light, the Court could not await the adverse consequences of  the law in order to

consider the controversy actual and ripe for judicial intervention.  Actual eviction of

the landowners and occupants did not have to happen for this Court to intervene. 

 

Also affirmed by the Court was the legal standing of petitioners to raise the

constitutionality of  the questioned FTAA, as they had alleged personal and substantial

injury from the mining activities of CAMC.  Likewise, they were under an imminent

threat of  being displaced from their landholdings as a result of  the implementation of

the questioned FTAA.

 

Substantive Issues

 

Validity of  Section 76 ofValidity of  Section 76 of

Republic Act 7942 and DAO 96-40Republic Act 7942 and DAO 96-40

 

          Petitioners claimed that Section 76 of  Republic Act 7942 and DAO 96-40 were

unconstitutional for allowing the unlawful and unjust taking of  private property for a



private purpose.  The Court, however, rejected that claim.  Underscoring the history

of  mining laws, it explained that their evolution gave a positive indication that mining

operators who were qualified to own lands were granted the authority to exercise

eminent domain for the entry, acquisition, and use of  private lands in areas open to

mining operations.

 

Considering that Section 1 of  PD 512 granted qualified mining operators that

authority, which was deemed incorporated in Section 76 of Republic Act 7942, the

inescapable conclusion was that the latter was a “taking” provision. 

 

By this conclusion, the Court did not mean, though, that Section 76 was

unconstitutional for allowing the taking of  private property without a determination

of  public use and the payment of  just compensation.  Concededly, for a taking to be

valid, it must be for public use.  The mining industry was deemed to play a pivotal role

in the economic development of  the country and to be a vital tool in the

government’s emphasis on accelerated recovery.  It was therefore an industry that

yielded public benefit. 

 

The Court rejected petitioners’ claim that the State’s discretion to decide when

to take private property had been contractually reduced by the CAMC FTAA. 

Moreover, it held that the assailed agreement had laid down the ways and means by

which a foreign contractor, disqualified from owning land, could identify for the

government which specific surface areas within the FTAA contract area were to be

acquired for the mine infrastructure.  Through a voluntary transaction, the

government would acquire ownership of  those areas on behalf  of  the contractor,

which would then be able to proceed with the full implementation of  the agreement. 

 

Eminent domain was not yet called for at this stage, since there were still various

avenues by which surface rights could be acquired other than expropriation.  The



FTAA provision under attack merely facilitated the implementation of  the provision

in question and thus shielded CAMC from a charge of  violating the Anti-Dummy

Law.  Also, the Mining Law and its implementing rules provided for the payment of

just compensation for private properties to be expropriated.  

 

The Power of  Courts toThe Power of  Courts to

Determine Just CompensationDetermine Just Compensation

 

          It was contended that the assailed law and order encroached on the power of

the trial courts to determine just compensation in eminent domain cases, inasmuch as

that determination was cognizable only by a panel of  arbitrators. 

 

          The Mining Act did not prevent the courts from taking cognizance of

expropriation cases.  The disagreement in Section 107 that petitioner referred to did

not involve any exercise of  eminent domain. Rather, it contemplated a situation in

which the permit holders were allowed entry into the lands of  surface owners, and in

which disagreement ensued as regards the proper compensation for the permitted

entry and use of  the private lands.  Noticeably, the provision pointed to a voluntary,

not to an involuntary, sale or transaction.

 

The law conferred upon a panel of  arbitrators the authority to decide cases in

which permit holders were refused entry by owners, occupants, and concessionaires,

thus necessitating an involuntary taking.  The grant of  authority did not imply, though,

that the determination of  just compensation by the arbitrators or the mines

adjudication board was final and conclusive; the determination was only preliminary,

unless accepted by all the parties concerned.  There was nothing wrong with this

procedure, because the original and exclusive jurisdiction of  the courts to determine

just compensation remained intact, despite the preliminary determination made by the

administrative agency. 



 

Sufficient State ControlSufficient State Control

Over Mining OperationsOver Mining Operations

 

          Petitioners asserted that the law, the implementing regulations, and the CAMC

FTAA had ceded beneficial ownership of  mineral resources to the foreign contractor. 

Holding that this matter had already been settled in La Bugal-B’laan Tribal Association v.

Ramos,[2] the Court emphasized that the FTAA contractor was not free to do whatever

it pleased and get away with it; on the contrary, the contractor would have to follow

the government line if  it wanted to stay in the enterprise.  The law and its IRR had

vested in the government more than a sufficient degree of  control and supervision

over the conduct of  mining operations.       

 

Proper Inter pretation ofProper Inter pretation of

“Agreements Involving Either“Agreements Involving Either

Technical or Financial Assistance”Technical or Financial Assistance”

 

          Petitioners maintained that the Constitution barred aliens and foreign-owned

corporations from entering into direct arrangements with the government.  Such

arrangements included agreements involving co-production, joint venture, and

production sharing.  Moreover, the participation of  foreign-owned corporations in

large-scale exploration was limited to agreements for either financial or technical

assistance only. 

 

          In discrediting this argument, the Court again cited La Bugal B’laan.  The use of

the word “involving” in the phrase “agreements involving either technical or financial

assistance” implied that the agreements with foreign corporations were not limited to

mere financial and technical assistance.  If  the real intention of  the drafters was to

confine foreign corporations to financial or technical assistance and nothing more,

http://www.cjpanganiban.ph/htdocs/books/liberty/part2/ch27.htm#_ftn3


their language would have certainly been so unmistakably restrictive and stringent as

to leave no doubt in anyone’s mind about their true intent.  Evidently, there was a

conscious and deliberate decision on their part to avoid the use of  restrictive wording

that bespoke an intent not to use the questioned expression in an exclusionary and

limiting manner. 

 

Service Contracts Not ProhibitedService Contracts Not Prohibited

 

          Petitioner contended that the service contract regime under the previous

Constitution was expressly prohibited under the present one.  “Service contracts,” the

term found in the 1973 Constitution, was later deleted to avoid the circumvention of

constitutional prohibitions prevalent in the 1987 Charter. 

 

          The Court brushed aside this contention. The term used earlier had not been

carried over to the 1987 Constitution, which bore no categorical statement banning

service contracts from mining activities.  This mere fact did not mean that service

contracts, as understood in the 1973 Charter, were eradicated from the present

Constitution.  The latter still allowed the continued use of these contracts with foreign

corporations that would invest in and operate and manage extractive enterprises,

subject to the full control of  the State.  This time however, safety measures would be

put in place to prevent the abuses of  the past regime.  At bottom, the Court reiterated

the doctrinal pronouncements in La Bugal.

 

*           GR No. 157882, March 30, 2006, per Nazario, J.
[1]          Concurred in by Chief  Justice Artemio V. Panganiban; and Justices Consuelo Ynares-Santiago,

Ma. Alicia Austria-Martinez, and Romeo J. Callejo Sr.  On March 28, 2006, the Banc unanimously
affirmed this Decision in its Resolution, from which I quote:

       “x x x.  There is no need for the Court en banc to tackle the case because the
Decision of  the First Division did not declare unconstitutional any law or
regulation; it merely followed the Court en banc’s earlier Decision in La Bugal
B’laan vs. Ramos.  In any event, the First Division’s Decision is AFFIRMED.”
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[2]           GR No. 127882, December 1, 2004, 445 SCRA 1, per Panganiban, J. (now CJ).
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