
Chapter 35
 

Nasecore v. Energy Regulatory Commission: Nasecore v. Energy Regulatory Commission: *

Publication of Application for Rate Adjustments -- an
Indispensable Requirement of  Due Process

 
The Facts

 

          On June 8, 2001, Congress enacted Republic Act No. 9136, known as the

Electric Power Industry Reform Act of  2001 (EPIRA).  Among other reforms in the

electric power industry, this law created the Energy Regulatory Commission (ERC),

which superseded the Energy Regulatory Board.  Section 36[1] of  the EPIRA directed

all distribution utilities to file with ERC an application for the approval of  their

unbundled rates.

 

          Respondent Meralco complied with this requirement.  The ERC acted on the

application of  respondent and, in a Decision dated March 20, 2003, approved the

latter’s unbundled schedule of  rates effective in the next billing schedule.  In the same

Decision, however, the ERC directed it to do the following, among others:

 

       “a) To discontinue charging the PPA [Purchased Power Adjustment] upon
effectivity of the approved unbundled rates; any change in the cost of power
purchased shall be reflected as deferred charges or credits which shall be
recovered through the Generation Rate Adjustment Mechanism (GRAM)
approved by the Commission for implementation per ERC Order effective
February 24, 2003;”[2]   

 

          In other words, Meralco was directed to recover the costs of  power purchased

from the National Power Corporation (NAPOCOR) through the new Generation

Rate Adjustment Mechanism (GRAM).  Previously, these costs were recovered
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through the Purchased Power Adjustment (PPA) mechanism.
 

          In its February 24, 2003 Order issued in another proceeding, ERC Case No.

2003-44,[3] the ERC apparently conducted public consultations with the distribution

utilities and the consumer groups, including Petitioner National Association of

Electricity Consumers for Reforms (Nasecore).  The ERC adopted the “Implementing

Rules for the Recovery of  Fuel and Independent Power Producer Costs [under the]

Generation Rate Adjustment Mechanism (GRAM)” and the “Implementing Rules for

the Recovery of  the Incremental Currency Exchange Rate Adjustment (ICERA).”  
 

          The GRAM and ICERA were formulated by the ERC to replace the Purchased

Power Adjustment (PPA) and the Currency Exchange Rate Adjustment (CERA) -- the

automatic adjustment mechanisms then in effect.  In its view, neither of these

adjustment mechanisms met the goal of  balancing its need to review the

reasonableness and prudence of  these costs with the need of  the utilities for a timely

recovery of  costs.[4]  The effectivity clauses of  the implementing rules of  the GRAM

and the ICERA provided that these should take effect immediately.[5]

 

          Afterwards, in consonance with the above Decision and Order, Meralco filed

with the ERC an amended application entitled “In the Matter of  the Application for

the Recovery of  the Independent Power Producer Costs under the Generation Rate

Adjustment Mechanism (GRAM),” docketed as ERC Case No. 2004-112.  Meralco

sought to increase its generation charge of  P3.1886 per kWh -- earlier allowed in the

ERC Order dated January 21, 2004 -- to P3.4664 per kWh, allegedly computed in

conformity with the generation rate formula in Section 6[6] of  the GRAM

implementing rules. 

 

          In its June 2, 2004 Order, the ERC approved the increase in Respondent

Meralco’s generation charge, albeit only from P3.1886 to P3.3213 per kWh, to take
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effect immediately.

 

          Consequently, Petitioners Nasecore et al. filed with the Court a Petition for

Certiorari, seeking to nullify the June 2, 2004 ERC Order.  The lack of requisite

publication of  Respondent Meralco’s amended application allegedly deprived them of

procedural due process.  They also invoked Section 4(e), Rule 3[7] of  the

Implementing Rules and Regulations (IRR) of  the EPIRA.

 

Respondent asserted the inapplicability of  Section 4(e), Rule 3 of the IRR of  the

EPIRA, requiring the publication of  its application in a newspaper of  general

circulation and the service of  a copy on the concerned local government units.  Its

amended application for the increase in its generation charge was supposedly

governed by the GRAM Implementing Rules[8] adopted by the ERC in the Order

dated February 24, 2003 in ERC Case No. 2003-44. 

 

Like Meralco, the ERC asserted that the procedure prescribed under the GRAM

Implementing Rules, particularly Sections 2[9] and 5,[10] radically differed from that

provided for in Section 4(e), Rule 3 of  the IRR of the EPIRA.  Specifically, the

GRAM Implementing Rules did not require the prior publication of  the application

of  a distribution utility, like Respondent Meralco, or the solicitation of  comments of

local government units and the consumers.

 

          The procedure prescribed by the GRAM Implementing Rules was markedly

different from that of  the IRR of  the EPIRA.  The GRAM was intended to be an

adjustment mechanism and not an independent rate application, which was the

scheme that fell within the contemplation of  the IRR of  the EPIRA.

 

The Issue
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          The sole issue raised by the parties was whether the ERC had committed grave

abuse of  discretion in issuing the Order dated June 2, 2004, in ERC Case No. 2004-

112.  The Order approved the increase in Respondent Meralco’s generation charge

from P3.1886 to P3.3213 per kWh, effective immediately without publication of  the

amended application.

 

The Court’s Ruling
 

          On February 2, 2006, the Supreme Court en banc, through Mr. Justice Romeo S.

Callejo Sr., promulgated its unanimous Decision.  It held that the ERC had committed

grave abuse of  discretion in issuing the assailed June 2, 2004 Order.  The Court found

that the amended application of  Meralco for an increase in its generation charge had

not been published in a newspaper of general circulation, in violation of  Section 4(e),

Rule 3 of  the IRR of EPIRA. 

         

          The Court explained that, contrary to the stance taken by respondents, the

amended application of  Meralco for an increase in its generation charge was covered

by Section 4(e), Rule 3 of  the IRR of  the EPIRA.  This rule could not have been any

clearer with respect to its coverage, as it referred to “any application or petition for rate

adjustment or for any relief  affecting the consumers” without making any distinctions.  Hence,

falling within the contemplation of  the rule was any application or petition that would

result in an adjustment in the total price (retail rate) paid by the end-users, whether

this adjustment was occasioned by a change in the charges for generation,

transmission, distribution, supply, or some other factor.

 

          That the amended application of  Meralco was nonetheless covered by the said

provision was mandated by the fact that the relief  prayed for would clearly affect the

consumers.  The costs of  their electricity consumption would increase. 



 

          The Court recalled its ruling in Freedom from Debt Coalition v. ERC,[11] which had

outlined the requirements of  Section 4(e), Rule 3 of  the IRR of  the EPIRA, as

follows:

 
       1. The applicant must file with the ERC a verified application/petition for rate

adjustment.  It must indicate that a copy thereof  was received by the legislative body of  the

LGU concerned.  It must also include a certification of  the notice of  publication thereof  in

a newspaper of  general circulation in the same locality.

 

       2.  Within 30 days from receipt of  the application/petition or the publication thereof,

any consumer affected by the proposed rate adjustment or the LGU concerned may file its

comment on the application/petition, as well as on the motion for provisional rate

adjustment.

 

       3.   If  such comment is filed, the ERC must consider it in its action on the motion for

provisional rate adjustment, together with the documents submitted by the applicant in

support of  the application/petition.  If  no such comment is filed within the 30-day period,

then and only then may the ERC resolve the provisional rate adjustment on the basis of  the

documents submitted by the applicant.

 

       4.   However, the ERC need not conduct a hearing on the motion for provisional rate

adjustment.  It is sufficient that it consider the written comment, if  there is any.

 

       5.   The ERC must resolve the motion for provisional rate adjustment within 75 days

from the filing of  the application/petition.

 

       6.             Thereafter, the ERC must conduct a full-blown hearing on the

application/petition not later than 30 days from the date of  issuance of  the provisional

order.  Effectively, this provision limits the lifetime of  the provisional order to only 12

months.[12]

         

          Introduced under the foregoing process were important requirements, among

which were the following: first, the publication of  the application itself  -- not merely
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the notice of  hearing issued by the ERC -- in a newspaper of  general circulation in the

locality where the applicant would operate; and, second, the need for the ERC to

consider the comments or pleadings of  the customers and the LGU concerned on the

application or motion for provisional rate adjustment.[13]

 

          The new requirements under Sec. 4(e), Rule 3 of  the IRR of  EPIRA, were

aimed at protecting the consumers and diminishing the disparity or imbalance between

them and the utility.  Indeed, the requirements addressed their right to due process

and at the same time advanced the cause of people empowerment which, along with

consumer protection, was EPIRA’s policy goal.

 

          The failure of  Respondent Meralco to publish its amended application for an

increase in its generation charge was thus fatal.  By this omission, the consumers were

deprived of  the right to file their comments on the increase applied for.

 Consequently, without giving them any opportunity to file their comments, in

violation of  Section 4(e) of  Rule 3 of the IRR of  the EPIRA, the ERC issued the

assailed Order dated June 2, 2004.  It approved the sought increase in Meralco’s

generation charge from P3.1886 to P3.3213 per kWh, effective immediately.
 

          Indeed, the basic postulate of  due process ordained that the consumers be

notified of  any application and apprised of  its contents in order for them to

determine if  their economic burden would consequently be compounded.  In this

case, the consumers had the right to be informed of the bases of  Respondent

Meralco’s amended application, so that they could effectively contest the increase

applied for, if  they so desired.
         

          At this point, it should be stated that the apprehension of  respondent about

being subjected to a long and tedious process with respect to the recovery of its fuel

and purchased power costs was, in fact, addressed by the power of  the ERC to grant
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provisional rate adjustments.         

         

          The ERC was not, of  course, precluded from promulgating rules, guidelines or

methodology -- such as the GRAM -- for the recovery by the distribution utilities of

their fuel and purchased power costs.  These issuances, however, should conform to

the requirements of  pertinent laws, including Section 4(e) of  Rule 3 of  the IRR of  the

EPIRA.[14]

 

          There was another compelling reason why the reliance by Respondent Meralco

and the ERC on the GRAM Implementing Rules was unavailing.  It did not appear

from the records that these rules, as set forth in the ERC Order dated February 24,

2003 (in ERC Case No. 2003-44), had been published in the Official Gazette or in a

newspaper of  general circulation.  This omission violated the basic requirement of

publication under Executive Order No. 200. 

 

          Moreover, according to the Certification dated January 11, 2006, issued by the

Office of  the National Administrative Register (ONAR), neither had the GRAM

Implementing Rules been filed with that office, in contravention of  the Administrative

Code of  1987.[15]  Failure to publish these rules violated the fundamental principle of

due process, as enunciated by the Court in the landmark case Tanada v. Tuvera;[16]

hence, they must be declared ineffective.

 

Separate Opinion of  Justice Tinga

 

          In a Separate Opinion, Justice Dante O. Tinga concurred in the result of  the

majority Decision. 

 

          He added that the publication requirement under Section 4(e), Rule 3 of  the

EPIRA IRR, was aimed at protecting the public interest vis-à-vis the rates and services
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of  electric utilities and other providers of  electric power; to ensure transparent and

reasonable prices of  electricity in a regime of  free and fair competition and full public

accountability; and to balance the interests of  the consumers and the public utilities

providing electric power, through the fair and non-discriminatory treatment of  the

two sectors.  Thus, in Freedom from Debt Coalition v. Energy Regulatory Commission,[17] the

Court ruled that the publication of  the application for provisional rate increase was an

indispensable requirement, the inadequacy of  which rendered the proceedings and

subsequent Decision of  the ERC void.

 

          According to Justice Tinga, the application of  Meralco for an increase in its

generation charge was undoubtedly within the contemplation of  the EPIRA IRR. 

The publication requirement applied indiscriminately to all petitions for rate

adjustment -- whether as a result of  an adjustment mechanism, as respondents

posited, or as an independent application.  As long as the application would affect the

consumers or result in any change in the cost of  power paid by them, the EPIRA IRR

would have to come into play.

 

          Justice Tinga reiterated the Court’s pronouncement in Freedom from Debt Coalition

v. ERC: “[T]he publication requirement under the IRR has a dual purpose:  first, it is

jurisdictional because without it, the ERC would be powerless to assume jurisdiction

over the petition; and second, it is a necessary component of  procedural due process

aimed at giving the petition as wide publicity as possible so that all persons having an

interest in the proceedings may be notified thereof.”

 

Motions for Reconsideration

 

          The ERC and Meralco filed their respective Motions for Reconsideration.  The

Private Electric Power Operators Association, Inc. (PEPOA), filed its Motion for

Leave to Intervene and to Admit Attached Comment-in-Intervention, as well as the
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said Comment-in-Intervention.  Without seeking leave of  Court, the Philippine

Independent Power Producers Association (PIPPA) filed its Intervention. 

 

          In their respective Motions for Reconsideration, the ERC and Meralco

vigorously contended that Section 4(e), Rule 3 of  the IRR of  the EPIRA, applied only

to the general rate application of  a distribution utility, not to its application for cost

recovery pursuant to “escalator clauses” or “purchased power or fuel adjustment

clauses.”  Respondents relied heavily on American case law in explaining the nature of

these clauses.  Since Meralco’s amended application was for an increase in its

generation charge and, as such, entailed a cost recovery adjustment, it was not covered

by Sec. 4(e), Rule 3, EPIRA IRR.  On the other hand, the arguments raised by the

intervenors were ancillary to those of  respondents.

 

          In the Resolution dated August 16, 2006, written also by Mr. Justice Romeo J.

Callejo Sr., the Court en banc unanimously upheld the assailed Decision in toto and

denied the Motions with finality.

 

          The Court explained that the American case law cited by the ERC and Meralco

did not entirely support their theory that the mechanisms for recovery of  purchased

power or fuel costs were necessarily “automatic” or without a necessity for notice and

hearing by the public utilities commission.  In fact, even some of  the cases cited by

respondents showed that mechanisms for the recovery of  purchased power or fuel

costs were not necessarily antithetical to the requirements of  notice and hearing.

 

          The Court explained further that unqualified or blind adherence to the

American case law relied upon by the ERC and Meralco was particularly unwarranted,

considering that they had not shown any similarity in text between the statutes in

those jurisdictions and the EPIRA and its IRR.

 



          Found by the Court to be hardly persuasive was the matter raised by the ERC:

the logistical constraints vis-à-vis the requirement in Section 4(e) of the EPIRA IRR

on conducting hearings.  According to the Court, the Constitution recognized higher

values than administrative economy, efficiency and efficacy.  The Bill of  Rights in

general and the Due Process Clause in particular were designed to protect the fragile

values of  a vulnerable citizenry from the overbearing concern for efficiency and

efficacy that might characterize praiseworthy government officials.[18]  Moreover,

when an administrative procedure, like the GRAM, ran roughshod over fundamental

values like the right of  the citizenry to due process, as enshrined in the Constitution

and other statutes, the Court would not let that procedure stand.

 

*           GR No. 163935, February 2, 2006, per Callejo Sr., J.
[1]           “Sec. 36. Unbundling of  Rates and Functions. – Within six (6) months from the effectivity of this Act,

NPC [National Power Corporation] shall file with the ERC its revised rates.  The rates of  NPC
shall be unbundled between transmission and generation rates and the rates shall reflect the
respective costs of  providing each service.  Inter-grid and intra-grid cross subsidies for both the
transmission and the generation rates shall be removed in accordance with this Act.

 
                        “Within six (6) months from the effectivity of  this Act, each distribution utility shall file its

revised rates for the approval by the ERC.  The distribution wheeling charge shall be unbundled
from the retail rate and the rates shall reflect the respective costs of  providing each service.  For
both the distribution retail wheeling and supplier’s charges, inter-class subsidies shall be removed in
accordance with this Act.

 
                        “Within six (6) months from the date of  submission of  revised rates by NPC and each

distribution utility, the ERC shall notify the entities of  their approval.
 
                        “Any electric power industry participant shall functionally and structurally unbundle its

business activities and rates in accordance with the sectors as identified in Section 5 hereof.  The
ERC shall ensure full compliance with this provision.”     

[2]           Rollo, p. 219.
[3]           Entitled “IN THE MATTER OF THE ADOPTION OF THE GENERATION RATE

ADJUSTMENT MECHANISM (GRAM) AND INCREMENTAL CURRENCY EXCHANGE
RECOVERY ADJUSTMENT (ICERA).”

[4]              The GRAM replaced the PPA, and the basic differences between them were        outlined by
the ERC thus:
 

ELEMENTS PPA GRAM
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1. Review by the
regulatory body

1. After the cost has
been passed on to the
consumers.

1. Before the cost may be
passed on to the
consumers.

2. Change in rates 2. Monthly 2. Quarterly
3. Change in
recovery of
fixed costs of
generation

3. Automatic but subject
to confirmation by the
ERC.

3. Only through a petition
to adjust generation rate
subject to approval by the
ERC within a maximum
period of  forty five (45)
days.

4. Transmission 4. Included 4. Excluded
5. System loss and
franchise tax

5. Included 5. Excluded

6. Carrying cost 6. Without carrying cost 6. With carrying cost
 

                In turn, the ICERA replaced the CERA, and the basic differences             between them were
outlined by the ERC as follows:
 
 

ELEMENTS
CERA ICERA

1. Review by the
regulatory body

1. After the cost has
been passed on to the
consumers.

1. Before the cost may be
passed on to the
consumers.

2. Change in rates 2. Monthly 2. Quarterly
3. Carrying cost 3. Without carrying cost 3. With carrying cost

 
 
[5]           Section 13 of  the GRAM; and Section 12 of  the ICERA, as contained in the Order dated

February 24, 2003, in ERC Case No. 2003-04.
[6]           GR = Generation Rate for test period i
            BR = Base Rate per Grid based on CY 2000 costs
            FC = Fuel costs (if applicable) as approved by ERC, subject to heat rate cap
            PP = Purchased power costs as approved by ERC
            DDA = Deferred accounting adjustment
   
            GR = BR +      FC period i + PP period i      + DAA
                                                KWh sales period i
[7]           “(e) Any application or petition for rate adjustment or for any relief  affecting the consumers

must be verified, and accompanied with an acknowledgement of  receipt of  a copy thereof by the
LGU Legislative Body of  the locality where the applicant or petitioner principally operates together
with the certification of  the notice of publication thereof  in a newspaper of  general circulation in
the same locality.

 
                        “The ERC may grant provisionally or deny the relief  prayed for not later than seventy-five

(75) calendar days from the filing of  the application or petition, based on the same and the
supporting documents attached thereto and such comments or pleadings the consumers or the
LGU concerned may have filed within thirty (30) calendar days from receipt of  a copy of  the

http://www.cjpanganiban.ph/htdocs/books/liberty/part2/ch35.htm#_ftnref7
http://www.cjpanganiban.ph/htdocs/books/liberty/part2/ch35.htm#_ftnref8


application or petition or from the publication thereof  as the case may be.
 
                        “Thereafter, the ERC shall conduct a formal hearing on the application or petition, giving

proper notices to all parties concerned, with at least one public hearing in the affected locality, and
shall decide the matter on the merits not later than twelve (12) months from the issuance of  the
aforementioned provisional order.

 
                        “This Section 4(e) shall not apply to those applications or petitions already filed as of  26

December 2001 in compliance with Section 36 of  the Act.”
[8]              The pertinent portion of  the rules reads:      
            Sec. 5. Generation Cost Accounting Application
           
                                    “1.  A utility shall file a deferred generation cost accounting application setting   

forth its calculations of  the generation rate.  For NPC, said filing shall be for a particular
grid.  The filing shall be made every three (3) months.

 
            2.  Applications by NPC shall be grid specific and are not required to be filed
concurrently.

 
                       “3.  An application must be filed not later than thirty (30) days after the adjustment

date.
 
                       “4.  The proposed generation rate must be based on the volumes and allowable

costs for the test period designated by the Commission and calculated in accordance with
Section 6 hereof.

 
                       “5.  The Commission shall issue a decision no later than forty-five (45) days from

the date the petition is accepted for filing.  Should the Commission fail to act within forty-
five (45) days the petition is deemed approved in full.”

 [9]          Sec. 2. Scope.

      “The provisions of  this Rule shall provide for the procedure to be followed for the recovery of
Deferred Energy Cost incurred by the NPC and any distribution utility that purchases energy from
a source other than or in addition to NPC after the effective date of  the Utility’s unbundled rates.”

[10]          Supra.
[11]          GR No. 161113, 432 SCRA 157, June 15, 2004.
[12]          Id. at 190-191.
[13]          Id. at 193.
[14]          The Court stated in Freedom from Debt Coalition that “[s]ince the IRR was issued pursuant to the

EPIRA, Section 4(e) of  Rule 3 as part of  the IRR has the force and effect of  law.” Id. at 199.
[15]          Book VII, Chapter 2, Section 3, states:
                  Filing. – “(1) Every agency shall file with the University of  the Philippines Law Center three (3)

certified copies of every rule adopted by it.  Rules in force on the date of  effectivity of this
Code which are not filed within three (3) months from the date shall not thereafter be the basis
of  any sanction against any party or persons.

                             “(2) The records officer of  the agency, or his equivalent functionary, shall carry out the
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requirements of  this section under pain of  disciplinary action.
                             “(3)  A permanent register of  all rules shall be kept by the issuing agency and shall be

open to public inspection.”
[16]          230 Phil. 528 (1986).
[17]          Supra.
[18]          Stanley Sr. v. State of  Illinois, 405 U.S. 645, 92 S. Ct. 1208 (1972).
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