
Chapter 8

 

PCGG v. Gordon:PCGG v. Gordon:*

PCGG Not Exempt from Legislative Inquiries

 

          Is the Presidential Commission on Good Government (PCGG) exempt from

legislative inquiries by reason of  Section 4(b) of  Executive Order No. 1?  The

Supreme Court unanimously answered this question with an emphatic “No.”

 

            These consolidated Petitions questioned the constitutionality of  Section 4(b) of

Executive Order No. 1 in the light of the Senate’s power to conduct legislative inquiry,

as embodied under Article VI, Section 21 of  the Constitution.

 

The Facts

 

          On February 20, 2006, Senator Miriam Defensor Santiago introduced

Philippine Senate Resolution No. 455 (SR 455), “directing an inquiry in aid of

legislation on the anomalous losses incurred by the Philippine Overseas

Telecommunications Corporation (POTC), Philippine Communications Satellite

Corporation (PHILCOMSAT), and PHILCOMSAT Holdings Corporation (PHC)

due to the alleged improprieties in their operations.”
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The Resolution was referred by the Senate to its Committee on Accountability

of  Public Officers and Investigations and Committee on Public Services.   However,

upon motion of  Senator Francis N. Pangilinan, SR 455 was also referred to the

Committee on Government Corporations and Public Enterprises, headed by Senator

Richard J. Gordon. 

 

During a hearing called by these committees, PCGG Chairperson Camilo L.

Sabio was invited to be one of  the resource persons. 

 

Sabio declined the invitation, invoking Section 4(b) of  Executive Order No. 1,

which reads:

 
“No member of staff of the Commission shall be required to testify or

produce evidence in any judicial, legislative or administrative proceeding
concerning matters within its official cognizance.”

 

This response prompted Senator Gordon to issue a subpoena ad testificandum, duly

approved by Senate President Manuel Villar, requiring Chairperson Sabio and PCGG

Commissioners Ricardo Abcede, Nicasio Conti, Tereso Javier and Narciso Nario to

appear in a public hearing.  They were to testify on what they knew, relative to the

matters specified in Senate Resolution No. 455.  Again, Chairperson Sabio refused to

appear, on the basis of  Section 4(b) of  Executive Order No. 1.

 



Consequently, Senator Gordon issued an Order dated September 7, 2006,

requiring the PCGG chairperson and commissioners to show cause why they should

not be cited for contempt of  the Senate.  On September 11, 2006, they submitted

their Compliance and Explanation,[1] which reads in part:

 
“With all due respect, Section 4(b) of E.O. No. 1 constitutes a limitation on

the power of legislative inquiry, and a recognition by the State of the need to
provide protection to the PCGG in order to ensure the unhampered performance
of its duties under its charter.  E.O. No. 1 is a law, Section 4(b) of which had not
been amended, repealed or revised in any way.

 
x x x       x x x       x x x

 
IT IS IN VIEW OF THE FOREGOING CONSIDERATIONS that the

Commission decided not to attend the Senate inquiry to testify and produce
evidence thereat.”

 

Dissatisfied with the explanation, the two Senate committees issued an Order

directing the arrest of  the PCGG chairperson and commissioners, for contempt. The

Order bore the approval of  the majority of  the committee members, as well as of

Senate President Manuel Villar.

 

On September 12, 2006, Chairperson Sabio was arrested and brought to the

Senate premises, where he was detained.  He then filed a Petition for habeas corpus[2]

against the two Senate committees, their chairpersons and members.  Sabio, together

with the commissioners[3] of  PCGG and its nominees to the Philcomsat Holdings

Corporation,[4] also filed a separate Petition for Certiorari and Prohibition[5] against
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the same respondents, plus Senate President Villar, Senator Juan Ponce Enrile, the

Senate sergeant-at-arms, and the entire Senate.

 

These two Petitions argued that, first, the said Senate committees had

disregarded Section 4(b) of  Executive Order No. 1 without any justifiable reason;

second, that the inquiries called by the Senate committees were not in aid of  legislation;

third, that they held these inquiries without the prior publication of  the “Senate Rules

of  Procedure Governing Inquiries in Aid of  Legislation”; and, fourth, that they were

not vested with the power of  contempt. 

 

Similarly, Philcomsat Holdings Corporation and its officers and directors[6] filed

a Petition for Certiorari and Prohibition[7] against the two Senate committees, their

chairpersons and members. 

 

They alleged (1) that these committees had no jurisdiction over the subject

matter stated in Senate Resolution No. 455; second, that the inquiry was not in

accordance with the Senate’s Rules of  Procedure Governing Inquiries in Aid of

Legislation; third, that the subpoena against the individual petitioners were void for

having been issued without authority; fourth, that the holding of  legislative inquiry

pursuant to Senate Resolution No. 455 constituted undue encroachment by

respondents upon justiciable controversies, over which several courts and tribunals
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had already acquired jurisdiction; and, fifth, that the subpoena violated petitioners’ right

to privacy and against self-incrimination.

 

During the Oral Argument held on September 21, 2006, the Petition for habeas

corpus of  Chairperson Sabio was rendered moot by the parties’ agreement to allow him

to go home. 

 

The Issue

 

          The Court determined that the resolution of  the consolidated Petitions hinged

on the issue of  whether Section 4(b) of  Executive Order 1 had been repealed by the

Constitution.  Upon the resolution of  this lone issue, all the other issues raised by the

parties would be rendered inconsequential.

 

The Court’s Ruling

 

          According to the unanimous Decision penned by Justice Angelina Sandoval-

Gutierrez, a statute may be declared unconstitutional if  it is not within the legislative

power to enact; if  it creates or establishes methods that transgress constitutional

principles; or if, in its purpose or effect, it violates the fundamental law or its basic

principles.[8]  In the present case, Section 4(b) of  Executive Order No. 1 was found to
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have infringed the Constitution on these grounds.  Thus, the Court held that Section

4(b) had already been repealed by the Constitution.

 

Section 4(b) of  EO 1 Inconsistent with the ConstitutionSection 4(b) of  EO 1 Inconsistent with the Constitution

  

Section 21 of Article VI of  the Constitution granted the Senate and “any of  its

committee[s]” the power of  legislative inquiry.  The provision reads thus:

 
“The Senate or the House of Representatives or any of its respective

committees may conduct inquiries in aid of legislation in accordance with its duly
published rules of procedure.  The rights of persons appearing in or affected by
such inquiries shall be respected.”

                    

Arnault v. Nazareno[9] held that this jurisdiction had already recognized this

power of  inquiry as “an essential and appropriate auxiliary to the legislative function.”

 We held as follows:

     
 “Although there is no provision in the Constitution expressly investing either
House of Congress with power to make investigations and exact testimony to the
end that it may exercise its legislative functions advisedly and effectively, such
power is so far incidental to the legislative function as to be implied.  In other
words, the power of inquiry – with process to enforce it – is an essential and
appropriate auxiliary to the legislative function.  A legislative body cannot
legislate wisely or effectively in the absence of information respecting the
conditions which the legislation is intended to affect or change; and where the
legislation body does not itself possess the requisite information – which is not
infrequently true – recourse must be had to others who possess it.”

 

Notably, the Constitution recognizes the power of  investigation not just of

Congress, but also of  “any of  its committee[s].”  This recognition constituted a direct
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conferment of  investigatory power upon the Senate committees.  It follows that the

mechanisms available to Congress for the effective performance of  its investigative

function are likewise available to its committees. Thus, it can be said that the

legislature’s power of  inquiry has gained a more solid existence and expansive

construal. 

 

The Court revealed its high regard for this power in Senate v. Ermita,[10] in which

we categorically ruled that “the power of  inquiry is broad enough to cover officials of

the executive branch.”  This power extends “to government agencies created by

Congress and officers whose positions are within the power of  Congress to regulate

or even abolish.”[11]  PCGG belongs to this class.

 

In the light of these jurisprudential instructions, the Court found Section 4(b) of

Executive Order No. 1 directly repugnant to Section 21 of  Article VI of  the

Constitution.  The offending provision exempted PCGG members and their staff

from the congressional power of  inquiry.  This exemption could not be countenanced,

as nothing in our Constitution allowed it.  Certainly, in the absence of  a constitutional

basis, a mere provision of  law could not pose any limitation to the broad power of

Congress.

  

Section 4(b) of  EO 1 Inconsistent with the Principle ofSection 4(b) of  EO 1 Inconsistent with the Principle of
AccountabilityAccountability
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Another constitutional infirmity affecting Section 4(b) was its inherent

inconsistency with the principle of  public accountability, as embodied in Article XI,

Section 1 of  our Constitution.[12]  Section 4(b) granted immunity to the PCGG

members and staff  and placed them beyond the reach of  the courts, Congress and

other administrative bodies.  Instead of encouraging public accountability, this

provision merely institutionalized irresponsibility and non-accountability.

 

Section 4(b) of  EO 1 Inconsistent with the Policy of  FullSection 4(b) of  EO 1 Inconsistent with the Policy of  Full
Disclosure andDisclosure and
the Right to Public Informationthe Right to Public Information

 

A corollary point was that Section 4(b) also ran counter to certain constitutional

provisions, particularly Section 28 of  Article II[13] and Section 7 of  Article III.[14] 

These twin provisions ensured the people’s access to information.  They sought to

promote transparency in policymaking and in the operations of  the government, as

well as to provide the people sufficient information to enable them to exercise their

constitutional rights effectively.  The Court explained in Valmonte v. Belmonte Jr.[15] that

an informed citizenry was essential to the existence and proper functioning of  any

democracy:

 
“An essential element of these freedoms is to keep open a continuing

dialogue or process of communication between the government and the people. 
It is in the interest of the State that the channels for free political discussion be
maintained to the end that the government may perceive and be responsive to
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the people’s will. Yet, this open dialogue can be effective only to the extent that
the citizenry is informed and thus able to formulate its will intelligently.  Only
when the participants in the discussion are aware of the issues and have access
to information relating thereto can such bear fruit.”

 

Consequently, the holding of  an inquiry in aid of  legislation was intended to

benefit not only Congress, but also the citizenry.  These inquiries were meant to

enhance the widening role of  the citizenry in governmental decision-making and in

checking abuses in government.

 

Section 4(b) was also found to be infirm for having obstructed the power of

Congress to secure from PCGG any information or data that would aid the former’s

function of  legislation.  This Court stressed the importance of  information disclosure

in Senate v. Ermita when it held thus:[16]

 
“To the extent that investigations in aid of legislation are generally

conducted in public, however, any executive issuance tending to unduly limit
disclosures of information in such investigations necessarily deprives the people
of information which, being presumed to be in aid of legislation, is presumed to
be a matter of public concern.  The citizens are thereby denied access to
information which they can use in formulating their own opinions on the matter
before Congress – opinions which they can then communicate to their
representatives and other government officials through the various legal means
allowed by their freedom of expression.”

 

Significantly, Section 3 of  Article XVIII of  the Constitution provides:

 
“All existing laws, decrees, executive orders, proclamations, letters of

instructions, and other executive issuances not inconsistent with this Constitution
shall remain operative until amended, repealed or revoked.”
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The Constitution is the highest law of  the land.  It is “the basic and paramount

law to which all other laws must conform and to which all persons, including the

highest officials of  the land, must defer.  No act shall be valid, however noble its

intentions, if  it conflicts with the Constitution.”[17]  Thus, all existing laws, executive

orders, proclamations, letters of  instructions and other executive issuances found

inconsistent with or repugnant to the Constitution were deemed repealed.[18] 

 

Contempt Power of  theContempt Power of  the
Senate CommitteesSenate Committees

         

Chairperson Sabio argued that the respondent committees had no power to

punish him and the commissioners for contempt of  the Senate.

 

          The Court noted that the Order of  Arrest was approved by the Senate

President and signed by 15 Senators.  Thus, it was issued under the authority, not only

of the respondent committees, but also of  the entire Senate.

 

The Court was quick to clarify, however, that Section 21 of  Article VI also

granted the power of  inquiry to the respective committees of  the two houses of

Congress.  This grant was thus a direct conferment of  power to the committees.  The

eminent constitutionalist, Father Joaquin Bernas, correctly pointed out as follows:
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“It should also be noted that the Constitution expressly recognizes the

power of investigation not just of Congress but also of “any of its committees.” 
This is significant because it constitutes a direct conferral of investigatory power
upon the committees and it means that the means which the Houses can take in
order to effectively perform its investigative function are also available to the

Committees.”
[19]

         

The conferment of  the legislative power of  inquiry upon any Congressional

committee must carry with it all powers necessary and proper for the effective

discharge of  that power; otherwise, Section 21 of  Article VI would be rendered

meaningless.

 

The power of inquiry vested in Congress would not be complete if  it has to

resort to judicial interference for every contumacious act, as explained the Court in

Arnault v. Balagtas:[20]

 
“The principle that Congress or any of its bodies has the power to punish

recalcitrant witnesses is founded upon reason and policy.  Said power must be
considered implied or incidental to the exercise of legislative power.  How could
a legislative body obtain the knowledge and information on which to base
intended legislation if it cannot require and compel the disclosure of such
knowledge and information if it is important to punish a defiance of its power and
authority?  When the framers of the Constitution adopted the principle of
separation of powers, making each branch supreme within the realm of its
respective authority, it must have intended each department’s authority to be full
and complete, independently of the other’s authority or power.  And how could
the authority and power become complete if for every act of refusal, every act of
defiance, every act of contumacy against it, the legislative body must resort to
the judicial department for the appropriate remedy, because it is impotent by
itself to punish or deal therewith, with the affronts committed against its authority
or dignity.”
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No Violation ofNo Violation of

the Right to Privacythe Right to Privacy

 

          Petitioners in GR No. 174177[21] argued that the Senate committees’ inquiry

violated their right to privacy and right against self-incrimination.

 

          The Court ruled, though, that the right to privacy is not absolute when there is

an overriding compelling state interest.[22]  Thus, when evaluating a claim for any

violation of  the right to privacy, courts must determine whether a person has

exhibited a reasonable expectation of  privacy; and, if  so, whether that expectation has

been violated by any unreasonable government intrusion. 

 

According to this standard, inquiries on two questions have to be conducted. 

First, did the directors and officers of  the Philcomsat Holdings Corporation exhibit a

reasonable expectation of  privacy?  Second, did the government violate this

expectation?

 

          The Court found the answers to be in the negative.  Petitioners were invited to

a public hearing to deliberate on SR 455, particularly on the anomalous losses incurred

by the POTC, Philcomsat, and PHC.  These losses had resulted from alleged

improprieties in the operations of  their respective boards of directors. 
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Obviously, the inquiry was focused on the acts committed by petitioners in the

discharge of their duties as officers and directors of  the said corporations.  As such, they

should have had no reasonable expectation of  privacy over matters that involved their

offices.  Since they were working in a corporation in which the government had an

interest, the people had the right to be informed of  matters that were clearly of  public

concern.  As the Court held in Valmonte v. Belmonte,[23] the right of the people to access

information on those matters should prevail over the right to the privacy of  financial

transactions.

 

          Indeed, the Senate had compelling reasons to exact vital information on the

alleged anomalies in the Philcomsat, PHC and POTC; and on the alleged

conspiratorial participation of the PCGG and its officials.  The data to be obtained

would aid the Senate in crafting the necessary legislation to prevent corruption; and to

formulate remedial measures and policy determinations regarding PCGG’s efficacy. 

There was no reasonable expectation of  privacy on the part of  petitioners, Hence,

their right to privacy was not violated by the respondent Senate committees.

 

No Violation of  the RightNo Violation of  the Right
Against Self-IncriminationAgainst Self-Incrimination

 

          There was no way of  knowing in advance the nature or effect of  the questions
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that would be asked by the Senate. Petitioners could thus invoke their right against

self-incrimination only when the incriminating question was already being asked.  That

the right would possibly be violated or abused was not a ground to deny the

congressional power of  inquiry.  Only when this power might have been abused could

the issue be presented before the courts.

 

          Finally, the Court stressed that, as long as constitutional rights were respected, it

was the duty of  a witness to cooperate with the Senate committees in their efforts to

obtain the facts needed for intelligent legislative action. 

 

Every citizen has the obligation to respond to a subpoena, to respect the dignity

of  Congress and its Committees, and to testify fully on matters that are within the

realm of  proper investigation.

*           GR Nos. 174340, 174318, & 174177, October 17, 2006.
[1]
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           Manuel Andal and Julio Jalandoni.
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[7]
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[8]
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[10]
          GR No. 169777, April 20, 2006.

[11]
          Senate v. Ermita, supra.

[12]
          “Section 1.  Public office is a public trust.  Public officers and employees must at all times be

accountable to the people, serve them with utmost responsibility, integrity, loyalty, and
efficiency, act with patriotism and justice, and lead modest lives.”

[13]
          “Section 28.  Subject to reasonable conditions prescribed by law, the State adopts and

implements a policy of full public disclosure of all its transactions involving public interest.”
[14]

          “Section 7.  The right of the people to information on matters of public concern shall be
recognized.  Access to official records, and to documents, and papers pertaining to official acts,
transactions, or decisions, as well as to government research data used as basis for policy
development, shall be afforded the citizen, subject to such limitations as may be provided by
law.”

[15]
          GR No. 74930, February 13, 1989; 170 SCRA 256.

[16]
          Supra.

[17]
          CRUZ, CONSTITUTIONAL LAW (2003), 4.

[18]
          See Pelaez v. Auditor General, No. L-23825, December 24, 1965, 15 SCRA 569; Ople v.

Torres, 293 SCRA 141 (1998); Islamic Da’wah Council of the Philippines, Inc. v. Office of the
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Romulo, GR No. 152774, May 27, 2004, 429 SCRA 736.

[19]
          BERNAS, S.J., THE 1987 CONSTITUTION OF THE REPUBLIC OF THE PHILIPPINES: 

A COMMENTARY, 678.
[20]

          97 Phil. 358 (1955).
[21]

          Philcomsat Holdings Corporations, Philip G. Brodett, Luis K. Lokin, Jr., Roberto V. San
Jose, Delfin P. Angcao, Roberto L. Abad, Alma Kristina Alobba, and Johnny Tan.

[22]
          Morfe v. Mutuc, No. L-20387, January 31, 1968, 22 SCRA 424; Valmonte v. Belmonte, 170

SCRA 256 (1989).
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          Supra.
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